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U.S. Customs Service 


Treasury Decisions 


(T.D. 80-211) 


Cotton, Wool, and Manmade Fiber Textile Products—Restriction 
on Entry 


Restriction on entry of cotton, wool, and manmade fiber textile products 
manufactured or produced in Colombia 


There is published below a directive of June 30, 1980, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton, wool, and manmade fiber textile products in certain 
categories manufactured or produced in Colombia. 

This directive was published in the Federal Register on July 3, 1980 
(45 F.R. 45341), by the committee. 

(QUO-2-1) 
Dated: August 13, 1980. 
WituramM D. Styne, 
(For Richard R. Rosettie, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT oF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., June 30, 1980. 


Committee for the Implementation of Textile Agreements 


CoMMISSLONER OF CusTOMs, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commissioner: Under the terms of the Arrangement 
Regarding International Trade in Textiles done at Geneva on Decem- 
ber 20, 1973, as extended on December 14, 1977; pursuant to the 
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Bilateral Cotton, Wool and Manmade Fiber Textile Agreement of 
August 3, 1978, as amended, between the Governments of the United 
States and Colombia; and in accordance with the provisions of Execu- 
tive Order 11651 of March 3, 1972, as amended by Executive Order 
11951 of January 6, 1977, you are directed to prohibit, effective on 
July 1, 1980, and for the 12-month period extending through June 30, 
1981, entry into the United States for consumption and withdrawal 
from warehouse for consumption of cotton, wool, and manmade fiber 
textile products, exported from Colombia in the following categories, 
in excess of the indicated 12-month levels of restraint: 


Category 12-Month Level of Restraint 
320 7,000,000 square yards 
443 11,519 dozen 
444 1,852 dozen 
633 75,905 dozen 
641 136,424 dozen 
650 13,725 dozen 
666 128,205 pounds 


In carrying out this directive, entries of cotton, wool, and manmade 
fiber textile products in the foregoing categories, produced or manu- 
factured in Colombia, which have been exported to the United States 
before July 1, 1980, shall, to the extent of any unfilled balances, be 
charged against the levels of restraint established for such goods during 
the 12-month period beginning on July 1, 1979, and extending through 
June 30, 1980. In the event the levels of restraint established for that 
period have been exhausted by previous entries, such goods shall be 
subject to the levels set forth in this letter. 

The levels of restraint set forth above are subject to adjustment in 
the future according to the provisions of the bilateral agreement of 
August 3, 1978, as amended, between the Governments of the United 
States and Colombia, which provide, in part, that: (1) Within the 
applicable group limits of the agreement, specific levels of restraint 
may be exceeded by designated percentages; (2) these same levels 
may also be increased for carryover and carryforward up to 11 per- 
cent of the applicable category limit; (3) certain consultation levels 
may be increased within the applicable group limits upon agreement 
between the two governments; and (4) administrative arrangements 
or adjustments may be made to resolve minor problems arising in the 
implementation of the agreement. Any appropriate adjustment under 
the provisions of the bilateral agreement referred to above will be 
made to you by letter. 
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A detailed description of the textile categories in terms of TSUSA 
numbers was published in the Federal Register on February 28, 1980 
(45 F.R. 13172), as amended on April 23, 1980 (45 F.R. 27463). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of Colombia 
and with respect to imports of cotton, wool and manmade fiber textile 
products from Colombia have been determined by the Committee for 
the Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, the directions to the Com- 
missioner of Customs, which are necessary to the implementation of 
such actions, fall within the foreign affairs exception to the rulemaking 
provisions of 5 U.S.C. 553. This letter will be published in the Federal 
Register. 

Sincerely, 
ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 80-212) 


Florasynth, Inc. 
Notice of recordation of trade name 


On June 11, 1980, there was published in the Federal Register 
(45 F.R. 39609) a notice of application for the recordation under 
section 42 of the act of July 5, 1946, as amended (15 U.S.C. 1124), of 
the trade name Florasynth, Inc. The notice advised that prior to final 
action on the application, filed pursuant to section 133.12, Customs 
Regulations (19 CFR 133.12), consideration would be given to relevent 
data, views, or arguments submitted in opposition to the recordation 
and received not later than 30 days from the date of publication of 
the notice. 

The name ‘‘Florasynth, Inc.” is hereby recorded as the trade name 
of Florasynth, Inc., a corporation organized under the laws of the 
State of New York, located at 410 East 62d Street, New York, 
N.Y. 10021, when applied to essences and aromatic ingredients used 
as bases for cosmetics, toilet preparations, perfumes, and colognes, and 
as flavor in foods, beverages, and tobacco products; essential oils, used 
as an odorant to mask disinfectants, insecticides, and similar products; 
extracts, flavors, oils, and emulsions for use in making soft drink 
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syrups and bases; nonalcoholic preparation for producing a foam in 
soft drinks and a flavoring agent used in the preparation of root beer; 
orange compound adapted to produce a cloud in nonalcoholic, maltless 
soft drink beverages and having flavoring ingredients; natural and 
synthetic organic flavors, extracts, oils, and blenders for alcoholic 
beverages; imitation vanilla bean flavor; grapefruit juice powder, 
lemon juice powder, lime juice powder, orange juice powder, and 
brown sugar powdered flavor; citrus oils for food purposes; onion 
powder and garlic powder; and coffee, manufactured in Brazil, 
Canada, England, France, Japan, Mexico, and the United States. 
Various foreign subsidiaries are authorized to use the trade name. 


Dated: August 14, 1980. 
SALVATORE E. CARAMAGNO, 
Director, Office of 
Regulations and Rulings. 


(T.D. 80-213) 
Bonds 
Approval and discontinuance of carriers bonds, Customs form 3587 


Bonds of carriers for the transportation of bonded merchandise have 
been approved or discontinued as shown below. The symbol ‘‘D” 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If 
the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at the end 
of the list. 

Dated: August 1, 1980. 


Date of Date of Filed with district 
Name of principal and surety bond approval director/area 
director/amount 


C&C Trucking Co., 3414 Kiesthill, Dallas, TX; motor | Jan. 24,1972 | Feb. 28,1972 | Laredo, TX; 
carrier; The Travelers Indemnity Co. $25,000 
D 6/25/80 


Calore Freight System, Inc. (A Rhode Island Corp.) | July 22,1980 | July 22,1980 | New York Sea- 
And Its Division Thereof: P.P.D. Co., 275 Pine St., port, NY; 
Seekonk, MA; motorcarrier; American Casualty | $50,000. 

Co. of Reading, PA 


Checker Express Co. 6801 8. 13th St., Milwaukee, WI; | Feb. 14,1979 | Mar. 12,1979 | Milwaukee, WI; 
motor carrier; St. Paul Fire & Marine Ins. Co. $25,000 
D 6/20/80 
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Name of principal and surety 


Hercules Trucking Co., Inc., 999 Pontiac Ave., Cran- | 
ston, Rhode Island; motor carrier; Peerless Ins. Co. | 


D 7/18/80 


Holland Motor Express, 720 E. Fortieth St., Holland, | } 


MI; motor carrier; Peerless Ins. Co. 


Ideal Truck Lines, Inc., P.O. Box 330, Norton, Kansas; 


motor carrier; The Western Casualty and Surety Co. | 


Puget Sound Tug & Barge Co., Alaska Hydrotrain, | 
North Star Forwarding Co., Caribe Hydro-Trailer, 


Inc., Puerto Rico Marine Lines, Inc., P.O. Box 3783, 
Seattle, WA; water carrier; Peerless Ins. Co. 
D 6/10/80 


Red Star Marine Services Inc., 500 5th Ave., New 


York, N.Y.; water carrier; The North River Ins. 
Co. 


D 7/16/80 


Stair Cargo Services, Inc., 9020 N.W. 12 St., Miami, FL; | 


motor carrier; St. Paul Fire and Marine Ins. Co. 


Sundance Freight Lines, Inc. d/b/a Sundance Trans- 


portation, P.O. Box 7676, Phoenix, AZ; motor 
carrier; Transport Idemnity Co. 
D 7/30/80 


Superior Transfer, Inc., 56 Peble Drive, Brooklyn 
Park, MD; motor carrier; St. Paul Fire & Marine 
Ins. Co. 


(PB 12/7/78) D 7/6/80 


Western Lines, Inc., P.O. Box 1145, Houston, TX; 


motor carrier; United States Fidelity & Guaranty 


Co. 
(PB 7/15/75) D 7/16/80! 





| June 


Date of 


Date of 
bond 


approval 


| 


1,1975 | Nov. 1,1975 | 


. 15,1979 | 
| 


May 18,1979 


21, 1980 


| July 
| 


3, 1980 


6,1976 | Dec. 6,1976 


21, 1976 2, 1976 


10,1980 | June 23, 1980 | 


30, 1978 | Feb. 27,1978 | 


18,1980 | July 6,1980 


1, 1980 16, 1980 | 


| Filed with district 


director/area 
director/amount 


Providence, R.I.; 
$25,000 


Detroit, MI; 
$50,000 


El Paso, TX; 
$25,000 


Seattle, WA; 
$50,000 


New York 
Seaport, N.Y.; 
$100,000 


Miami, FL; 
$50,000 


El Paso, TX; 
$25,000 


Baltimore, MD; 
$25,000 


Houston, TX; 
$50,000 





1 Surety is Hartford Accident & Indemnity Co. 
BON-3-03 


ALFRED G. SCHOLLE, 
Director, Carriers, Drawback, 
and Bonds Division. 
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(T.D. 80-214) 
Bonds 


Approval and discontinuance of ‘bonds on Customs form 7587 for the control of 


instruments of international traffic of a kind specified in section 10.4la of the 
Customs Regulations 


Bonds on Customs form 7587 for the control of instruments of 
international traffic of a kind specified in section 10.41a of the Customs 
Regulations have been approved or discontinued as shown below. The 
symbol ‘‘D” indicates that the bond previously outstanding has been 
discontinued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by the figures in parentheses immediately following which has been 
discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in a 


footnote at the end of the list. 
Dated: August 15, 1980. 





Name of principal and surety 


Luciano S. Soto; dba Brenco Customs Brokers, 1208 
Flores St., Laredo, TX; St. Paul Fire & Marine Ins. 
Co. 


Burlington Industries Inc., 3330 W. Friendly Ave., 
Greensboro, N.C.; Federal Ins. Co. 


Caribbean Cement Carriers Corp., G.P.O. Box 4487, 
San Juan, PR; Puerto Rican-American Ins. Co. 
D 6/2/80 


Dart Orient Services Inc., 5 World Trade Center, New | 


York, N.Y.; Old Republic Insurance Co. 
(PB 7/3/75) D 7/3/80 1 


Inter-Island Agencies Inc., (a Subsidiary of Mc Allister 


Lavino Shipping Agencies, Inc., 3 Penn Center Plaza, 
Phil., PA; The Home Indemnity Co. 


Overseas Shipping Co., One California St., San Fran- 
cisco, CA; Safeco Insurance Co. of America 
D 8/12/80 


The Papua New Guinea Shipping Corp. (Pty) Ltd. 
(a foreign corp.) c/o TFC Shipping, 100 California 
Street, San Francisco, CA; Washington Interna- 
tional Ins. Co. 


See footnotes at end of table. 


Date of 
bond 


July 8, 1980 


June 10, 1980 


| Mar. 13, 1979 





July 1, 1980 


| June 10, 1976 

Bros. Inc. New York) P.O. Box 2895, San Juan, | 

Puerto Rico; Aetna Ins. Co. 
D 6/12/80 


Mar. 20, 1980 


| Aug. 4, 1978 


| 


June 25, 1980 


Date of 
approval 


July 8, 1980 


June 12,1980 


Mar. 28, 1979 


July 2, 1980 


| 
June 26, 1976 


| 
Apr. 3, 1980 


| Aug. 4, 1978 


| 
| 


June 26, 1980 





Filed with district 
director/area 
director/amount 


Laredo, TX; 
$15,000 


New York Seaport, 
N.¥3 
$10,000 


San Juan, PR; 
$10,000 


New York Sea- 
port, N.Y. 
$10,000 


San Juan, PR; 
| $25,000 


| 
| 
Philadelphia, PA; 
| $10,000 


San Francisco 
CA; 


$50,000 


San 
CA; 
$50,000 


Francisco, 
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oe Dateof | Date of | Filed with district 
Name of principal and surety bond | approval | director/area 


| directot/amount 


’ 


RCA Corporation, 30 Rockefeller Plaza, N.Y., N.Y.; | June 24, 1980 | July 22, 1980 | El Paso, TX; 
Federal Insurance Co.; Federal Ins. Co. | $20,000 


Refricentro, Inc., 380 Barbosa Ave., Hato Rey, P.R.; | May 6, 1976 May 6, San Juan, PR; 
Peerless Ins. Co. $20,000 
D 6/2/80 
Rijbatainer Inc., 124 Fairfield Rd., Fairfield, New | June 20, June 20, New York, N.Y.; 
Jersey; Investors Ins. Co. of America | $10,000 


J.J. Ryan and Sons, Inc. (A Delaware Corp.) 19 South | June 18, June 23, 1980 | Wilmington, N.C.; 
Irvine St., P.O. Box 10221, Greenville, 8.C.; Inves- $10,000 

tors Ins. Co. of America 

(PB 6/12/72) D 6/17/802 





| 
Seabrook Foods, Inc., (a GA Corp.), Alamo, TX; | May 10, May 30, Laredo, TX; 
Liberty Mutual Ins. Co. | $10,000 


D 5/10/80 


| 
Seven-up Bottling Co., Inc., P.O. Box 38, Bayamon, | Feb. 4, 1977 Feb. 22, | San Juan, PR; 
PR; Federal Ins. Co. | $10,000 


D 6/6/30 | 








1 Principal is Dart Container Line, Inc.; Surety is Peerless Ins. Co. 
2 Surety is St. Paul Fire and Marine Ins. Co. 


BON-3-10 


ALFRED G. SCHOLLE, 
Director, Carriers, Drawback, 
and Bonds Division. 


(T.D. 80-215) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Brazil cruzeiro, People’s Repub- 
lic of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore 
dollar, Thailand baht (tical), and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to part 
159, subpart C, Customs Regulations (19 CFR 159, subpart C). 


326-863 0 - 80 - 2 
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Brazil cruzeiro: 
July 28-August 1, 1980 $0. 0187 
People’s Republic of China yuan: 
ME Ble sp tnd Canes eect $0. 688895 
July 29, 1980 . 685495 
July 30, 1980 . 681385 
July 31, 1980 . 678012 
August 1, 1980 . 675995 
Hong Kong dollar: 
July 28, 1980___. , 202922 
July 29, 1980 . 202860 
July 30, 1980 . 202593 
July 31, 1980 . 202061 
August 1, 1980 . 202572 
Tran rial: 
July 28—August 1, 1980 Not Available 
Philippines peso: 
July 28-31, 1980 $0. 1345 
August 1, 1980 
Singapore dollar: 
July 28, 1980 $0. 471921 
July 29, 1980 . 471365 
July 30, 1980 . 469925 


July 31, 1980 . 467399 

August 1, 1980 . 467071 
Thailand baht (tical) : 

July 28-August 1, 1980 $0. 0490 
Venezuela bolivar: 

July 28-August 1, 1980 $0. 2329 


(LIQ-3-T RODE) 


Dated: August 12, 1980. 
G. Scorr SHREVE 
(For Richard Rosettie, Acting 
Director Duty Assessment Division). 
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ERRATUM 


In Customs Butuetin No. 31, dated July 30, 1980, volume 14, 
in T.D. 80-186 the attached notice dated June 6, 1980 that 
should have followed T.D. 80-186 was erroneously omitted. 

In Customs Butuetn No. 31, dated July 30, 1980, volume 14, 
the attached notice that should have followed T.D. 80-191 was 
erroneously omitted. 

Customs BuLueTIN No. 32, volume 14, and No. 33, volume 


14, were both dated August 6, 1980. No. 33 should be dated 
August 13, 1980. 


U.S. DEPARTMENT OF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., June 6, 1980. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 


Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive issued to you on June 26, 1979, by the chairman, 
Committee for the Implementation of Textile Agreements, concern- 
ing imports into the United States of certain cotton, wool, and man- 
made fiber textile products, produced or manufactured in Colombia. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Manmade Fiber Textile Agreement of August 3, 1978, as amended, 
between the Governments of the United States and Colombia; and 
in accordance with the provisions of Executive Order 11651 of March 3, 
1972, as amended by Executive Order 11951 of January 6, 1977, you 
are directed to prohibit, effective on June 11, 1980 and for the 12- 
month period beginning on July 1, 1979, and extending through 
June 30, 1980, entry into the United States for consumption and 
withdrawal from warehouse for consumption of manmade fiber tex- 
tile products in category 650, produced or manufactured in Colombia 
in excess of 13,725 dozen.! 


1 The level of restraint has not been adjusted to reflect any imports after June 30, 1979. Imports during 
the July 1979-March 1980 period have amounted to 10,083 dozen. 
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Textile products in category 650 which have been exported to the 
United States prior to July 1, 1979, shall not be subject to this di- 
rective. 

Textile products in category 650 which have been released from 
the custody of the U.S. Customs Service under the provisions of 
19 U.S.C. 1448(b) or 1484(a)(1)(A) prior to the effective date of 
this directive shall not be denied entry under this directive. 

A detailed description of the textile categories in terms of TSUSA 
numbers was published in the Federal Register on February 28, 
1980 (45 F.R. 13172), as amended on April 23, 1980 (45 F.R. 27463). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The action taken with respect to the Government of Colombia 
and with respect to imports of manmade fiber textile products from 
Colombia has been determined by the Committee for the Imple- 
mentation of Textile Agreements to involve foreign affairs functions 
of the United States. Therefore, the directions to the Commissioner 
of Customs, which are necessary for the exception to the rulemaking 
provisions of 5 U.S.C. 553. This letter will be published in the Fed- 
eral Register. 

Sincerely, 
ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


U.S. DEPARTMENT OF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., June 25, 1980. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF Customs, 
Department of the Treasury, 
Washington D.C. 

Dear Mr. Commissioner: This directive further amends, but does 
not cancel, the directive issued to you on December 21, 1979, by the 
chairman, Committee for the Implementation of Textile Agreements, 
concerning imports into the United States of certain cotton, wool, and 
manmade fiber textile products, produced or manufactured in India. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 15, 1977; pursuant to the Bilateral Cotton, Wool and Man- 
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made Fiber Textile Agreement of January 9 and 21, 1978, as amended, 
between the Governments of the United States and India; and in 
accordance with the provisions of Executive Order 11951 of January 
6, 1977, you are directed, effective on June 30, 1980, and for the 12- 
month period beginning on January 1, 1980, and extending through 
December 31, 1980, to amend the directive of December 21, 1979, to 
include a level of restraint for cotton textile products in category 351 
and increase levels for cotton and manmade fiber textile products in 
categories 359 and 666, produced or manufactured in India, as follows: 


Category 12-month level of restraint } 
351 (visaed) 24,038 dozen 
359 (visaed) 869, 565 pounds 
666 (visaed) 1, 025, 641 pounds 


1 The levels of restraint have not been adjusted to reflect any imports after Dec. 31, 1979. 


Cotton textile products in category 351 which have been released 
from the custody of the U.S. Customs Service under the provisions of 
19 U.S.C. 1448(b) or 1484(a)(1)(A) prior to the effective date of this 
directive shall not be denied entry under this directive. 

The action taken with respect to the Government of India and with 
respect to imports of cotton and manmade fiber textile products from 
India has been determined by the Committee for the Implementation 


of Textile Agreements to involve foreign affairs functions of the United 
States. 

Therefore the directions to the Commissioner of Customs which are 
necessary for the implementation of such actions, fall within the foreign 
affairs exception to the rulemaking provisions of 5 U.S.C. 553. This 
letter will be published in the Federal Register. 

Sincerely, 
ArTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 





U.S. Customs Service 


General Notices 
(521851) 


Extension of Time for Comments Concerning Courier Services; 
Invitation to the Public to Comment 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of extension of time for comments. 


SUMMARY: This notice extends the period of time permitted for the 
submission of comments in response to a notice published in the 
Federal Register on June 19, 1980 (45 F.R. 41565), inviting the public 
to comment on Customs handling of importations by courier services. 
Comments were to have been received on or before August 18, 1980. 
This extension will permit the preparation and submission of more 
detailed comments by interested members of the public. 


DATES: Comments must be received on or before September 18, 
1980. 


ADDRESS: Comments, preferably in triplicate, should be addressed 
to the Commissioner of Customs, attention: Regulations and Research 
Division, room 2426, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Harold Loring, 
Regulations and Research Division, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229; 202-566-8237. 

Dated: August 14, 1980. 


Dona.p W. Lewis, 
Director, Office of 
Regulations and Rulings. 


[Published in the Federal Register, Aug. 22, 1980 (45 F.R. 56221)] 
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Disclosure of Information on Export Documents; Shipper’s Certifica- 
tion of Confidentiality 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice advises the exporting community of the 
provisions of a new law which changes the procedures a shipper must 
follow in order to request that Customs not disclose to the public the 
shipper’s name and address from documents submitted to Customs in 
connection with exports from the United States. Customs will publish 
a final rule document at a later date amending the Customs Regula- 
tions to implement those procedural changes. 

FOR FURTHER INFORMATION CONTACT: Doris B. Robinson, 
Freedom of Information and Privacy Branch, Office of Regulations 
and Rulings, U.S. Customs Service, 1301 Constitution Avenue NW., 
Washington, D.C. 20229; 202-566-8681. 

SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Public Law 96-275, which was published as T.D. 80-184 in the 
Customs Bu.uetin of July 23, 1980, an act “‘to protect the confiden- 
tiality of Shippers’ Export Declarations and to standardize export 
data submission and disclosure requirements,’’ was enacted by Con- 
gress on June 17, 1980. The provisions of that law relating to disclosure 
of information became effective August 1, 1980. 

Section 2 of the law provides that the name and address of a shipper 
contained in an outward foreign manifest or documents attached to 
the manifest will be subject to public disclosure unless the shipper has 
made a biennial (every 2 years) certification to Customs claiming 
confidential treatment for that information. 


NEW CUSTOMS PROCEDURES 


To implement the many changes required by the law, Customs will 
amend its regulations contained in title 19, Code of Federal Regula- 
tions chapter I (19 CFR, chapter I), in a final rule document to be 
published in the Federal Register at a later date. However, as regards 
the new certification requirement imposed by the law, Customs con- 
siders it advisable to notify members of the exporting community of 
changes in disclosure of information procedures by this document. 

Effective August 1, 1980, if a shipper wishes to request confidential 
treatment by Customs of his/her name and address, the following 
procedures will be used: 
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1. A shipper, or authorized employee or official of the shipper, 
must submit a certification claiming confidential treatment of the 
shipper’s name and address. 

2. There is no prescribed format for a certification. 

3. The certification must be submitted to the Regional Commis- 
sioner for the region in which the port of exportation is located. 

4. Each certification will be valid for a period of 2 years from the 
date of its submission to Customs. 


EXISTING SHIPPER’S CLAIMS FOR CONFIDENTIALITY 


A shipper who, before August 1, 1980, had applied for and obtained 
Customs approval of a claim for confidential treatment of the shipper’s 
name, must submit to Customs a new “certification” claiming confi- 
dentiality of the shipper’s name and address if desired, following the 
procedure described above. However, claims of confidentiality made 
by a shipper and already approved by Customs will continue in effect 
until 60 days after the publication in the Federal Register of the final 
rule document (Treasury decision) amending the Customs Regula- 
tions to implement the new law. 


DRAFTING INFORMATION 


The principal author of this document was Todd J. Schneider, 
Regulations and Research Division, Office of Regulations and Rulings. 
However, personnel from other Customs offices participated in its 
development. 

Dated: August 13, 1980. 


R. E. CuasrEn, 
Commissioner of Customs. 


[Published in the Federal Register, Aug. 20, 1980 (45 F.R. 55559)] 


(19 CFR Part 123) 
Customs Relations with Canada and Mexico 


Proposed amendments to part 123, Customs Regulations, relating to United 
States and Canada intransit truck procedures 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 
SUMMARY: Trucks proceeding between points in the United States 


may cross the United States-Canada border, use Canadian highways, 
and then reenter the United States and proceed to their destination. 
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This document proposes to amend the Customs Regulations to require 
the driver of a truck carrying merchandise between points in the 
United States, via Canada, to present a manifest (an itemized listing 
of the shipment), for validation by U.S. Customs at the U.S. port of 
departure. The driver would then be required to present the validated 
manifest to Canadian Customs at the Canadian ports of entry and 
exit and to U.S. Customs at the port of reentry into the United States. 
At present, the manifest is required to be presented at the U.S. port 
of reentry but not at the port of departure. This change would enable 
U.S. Customs at the port of departure to verify the contents of 
shipments covered by the manifest so as to insure the payment of 
duties and taxes and compliance with applicable laws and regulations 
when the truck reenters the United States. Conforming amendments 
also are proposed because of similar changes in Canadian Customs 
procedures concerning truck shipments proceeding between points 
in Canada via the United States. The amendments are considered to 
be significant. 


DATES: Comments must be received on or before (60 days from date 
of publication in the Federal Register). 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to the Commissioner of Customs, attention: Regulations and Research 
Division, U.S. Customs Service, 1301 Constitution Avenue NW., 


room 2335, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Legal aspects: 
Benjamin H. Mahoney, Entry Procedures and Penalties Division, 
202-566-5778; operational aspects: J. Bradley Lund, Inspection and 
Control Division, 202-566-5354, U.S. Customs Service, 1301 Consti- 
tution Avenue NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Because of the geographic, highway, and climatic conditions along 
the United States-Canadian border, use of a Canadian route to trans- 
port merchandise by truck between points in the United States is a 
common occurrence. In these circumstances, the merchandise merely 
is being transported through Canada; there is no intent to export it 
from the United States. To process this type of movement, section 
123.41, Customs Regulations (19 CFR 123.41), provides a simplified 
Customs procedure which allows for the reentry of merchandise into 
the United States without filing a Customs entry and paying duty, 
while at the same time protecting the revenue of the United States. 


326-863 0 - 80 - 3 
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Under present procedures, a manifest on United States-Canada 
Transit Manifest, Customs Form 7512-B Canada 8-1/2, an itemized 
list of merchandise being transported, is presented to Canadian 
Customs officers at the Canadian port of arrival by the driver of a 
truck carrying shipments of merchandise between points in the United 
States through Canada. Upon compliance with Canadian Customs 
regulations, the shipment is sealed, unless sealing is waived by Cana- 
dian Customs, and the driver is allowed to proceed through Canada. 
At the Canadian port exit, the driver presents the manifest to Cana- 
dian Customs officers to verify that the seals are intact or, if sealing 
has been waived, that there are no irregularities. This insures that no 
changes have been made in the shipment. After verification and 
certification of the manifest, the driver is allowed to proceed to the 
U.S. port of reentry where he presents the certified copy of the 
manifest to U.S. Customs officers. If they are satisfied that the ship- 
ment contains only merchandise which moved on the truck from the 
United States through Canada, the truck is allowed to reenter the 
United States without filing a Customs entry and paying duty. 

This procedure, which was implemented with the cooperation of 
Canadian Customs and is similar to the procedure they use for truck 
shipments proceeding between points in Canada via the United States 
was designed to protect the revenue of both countries while not delay- 
ing unnecessarily the transportation of merchandise. 

However, it has come to the attention of U.S. Customs that, in 
certain circumstances, the revenue may not be protected because for- 
eign merchandise may be imported into the United States without 
duty being paid. For example, under section 123.31, Customs Regula- 
tions (19 CFR 123.31), merchandise may be transported in transit 
across the United States between Canada and Mexico under the 
procedures set forth in part 18, Customs Regulations (19 CFR, part 
18), for merchandise entered for transportation and exportation. Using 
these procedures, a shipment of foreign merchandise from Mexico 
destined for Canada may be transported under bond on a transpor- 
tation and exportation entry (T. & E.) by truck through the United 
States and exported to Canada. Because the merchandise is not 
entering the commerce of the United States, the truck driver need 
not file a formal U.S. Customs entry and pay duty. However, it has 
been found that after the T. & E. is closed by U.S. Customs officers 
at the U.S. port of exit and the bond canceled, some truck drivers 
then have presented a manifest on Customs Form 7512-B Canada 
8-1/2 to Canadian Customs at a Canadian port of arrival. By fol- 
lowing the procedures under section 123.41, foreign merchandise 
transported through the United States from Mexico to Canada is 
shown on the manifest as merely being transported by truck from 
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point to point in the United States through Canada and then is 
reentered into the United States without an entry having been filed 
and duty paid. In addition to creating a situation that allows the 
United States to be deprived of the revenue due on this foreign 
merchandise, the present wording of section 123.41 may allow persons 
to bring narcotics and other contraband into the United States. 

Accordingly, on December 9, 1976, a notice was published in the 
Federal Register (41 F.R. 53810) of a proposal to amend section 
123.41(a) to require the driver of a truck carrying shipments of 
merchandise between points in the United States through Canada 
to present a manifest on Customs Form 7512-B Canada 8-1/2 to 
U.S. Customs officers at the U.S. port of departure. This would 
allow U.S. Custom officers there to validate the manifest for ship- 
ments of merchandise transiting Canada by truck from point to 
point in the United States. A manifest on Customs Form 7512-B 
Canada 8-1/2 would not be presented for validation if the merchan- 
dise covered by the manifest arrives at the U.S. port of departure 
for export. Without a validated manifest, Canadian Customs officers 
at the Canadian port of entry would not permit the truck shipment 
to transit Canada from point to point to return to the United States. 
This procedure would insure that foreign merchandise is not reen- 
tered into the United States without the filing of an entry and pay- 
ment of duties. 


Interested parties were given until January 10, 1977, to submit 
data, views, or arguments regarding this proposal. A discussion of 
the substantive comments received in response to that notice follows. 


DISCUSSION OF COMMENTS 

1. While stating that it agreed with the purpose of the proposed 
amendment, a United States-Canada bonded carrier noted that 
shipments often are tendered for movement on short notice after 
regular office hours. It stated that if the proposal were adopted, 
manifests would have to be prepared in its terminal office and sent by 
courier to the place where the truck would be waiting at the United 
States-Canada border with the shipment. It stated that this delay 
would cause an additional expense that would have to be absorbed 
by the carrier. 

As an alternative, this commenter suggested that U.S. Customs at 
the U.S. port of departure could validate the driver’s bill of lading 
rather than the Customs Form 7512-B Canada 8-1/2. It further 
suggested that the bill of lading be sealed in a special envelope to 
be opened and reviewed by U.S. Customs at the port of reentry into 
the United States. It suggested that if a truck were not inspected by 
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U.S. Customs at the port of departure, it could be refused subsequent 
reentry to the United States. 

Customs believes that this carrier’s logistical problem of getting the 
Customs Form 7512-B Canada 8-1/2 from its terminal to the driver 
could be solved with appropriate planning. As to its suggested alter- 
native, additional problems could be created by requiring a bill of 
lading to be presented to Customs for validation because it is not an 
official Customs document. 

It is also noted that Canadian Customs is planning to adopt similar 
procedural changes for truck shipments proceeding between points in 
Canada via the United States. Customs does not believe a change as 
suggested would be beneficial to continued cooperation of United 
States and Canadian Customs in this manner. 

2. Another commenter suggested that the proposed requirement— 
that trucks transiting Canada while proceeding between points in the 
United States stop at the U.S. port of departure—be extended to 
include all trucks departing from the United States. It claimed that 
this extention would assist in preventing truck drivers from neglecting 
to file with U.S. Customs documentation relating to the exportation of 
articles temporarily imported into the United States under bond. The 
commenter believes that this change would eliminate claims for liqui- 
dated damages assessed against importers for failure to cancel tem- 
porary importation bond entries when the claim is assessed merely for 
the failure of the driver to file the necessary documentation for cancel- 
lation of the bond at the port of departure. 

Customs believes that to require all trucks to stop at U.S. ports of 
departure would create traffic problems at the Canadian border that 
would not be justified by the limited benefits to be derived. 

3. Another carrier expressed concern that because the proposed 
section 123.41(a) refers to ‘‘sealable truckload” shipments, it could be 
inferred that open exposed flatbed or low-side flatbed trucks could 
not utilize the procedures in this section of the regulations. However, 
subpart E of part 123, Customs Regulations, is applicable to truck 
shipments transiting Canada and truck shipments transiting the 
United States regardless of whether the truck is sealable or non- 
sealable. Accordingly, all trucks with merchandise transiting Canada 
from point to point in the United States and all trucks with mer- 
chandise transiting the United States from point to point in Canada 
may utilize this procedure. Under the proposal, the driver of each 
truck transiting Canada, whether sealable or nonsealable, would be 
required to present the manifest to U.S. Customs at the U.S. port 
of departure for review and validation prior to entry into Canada. 
The language in the initial proposal has been revised to clarify this 
point. 
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OTHER CHANGES 


After consideration of all the comments and further review of this 
matter with representatives of Canadian Customs, it has been deter- 
mined that adoption of the proposed amendments would be in the 
best interests of protecting the revenue and in preventing the un- 
lawful importation of narcotics and other contraband. However, 
adoption of the amendments would necessitate certain changes in 
the procedures followed by U.S. Customs officers concerning presen- 
tation of Customs Form 7512-B Canada 8-1/2 which were not in- 
cluded in the proposal to amend section 123.41. Furthermore, it also 
would be necessary to make conforming amendments to section 123.42, 
Customs Regulations (19 CFR 123.42), concerning the procedures 
used by Canadian Customs for truck shipments transiting the United 
States while proceeding between points in Canada. 

Canadian Customs also is concerned with its present in-transit 
procedures and the potential loss of its revenue. Therefore, in coopera- 
tion with U.S. Customs, it plans to change its procedures to require the 
presentation of a United States-Canada Transit Manifest, Customs 
Form 7512-B Canada 8-1/2, for validation by Canadian Customs at 
the Canadian port of departure for truck shipments transiting the 
United States from point to point in Canada. The change in Canadian 
Customs procedures would be effective on the same date as the 
changes in U.S. Customs procedures. Accordingly, it would be neces- 
sary to amend section 123.42 to reflect the changes in Canadian 
Customs requirements and procedures. 

In addition to the above changes, a number of minor editorial and 
stylistic changes would be needed to clarify the regulations. 

In view of the foregoing, a new notice is being issued to allow any 
interested party an opportunity to comment on the revised proposed 
amendments. 

DRAFTING INFORMATION 


The principal author of this document was Charles D. Ressin, 
Regulations and Research Division, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs offices 
participated in its development. 


COMMENTS 

Before adopting this proposal, consideration will be given to any 
written comments submitted to the Commissioner of Customs. 
Comments submitted will be available for public inspection in accord- 
ance with section 103.3(b), Customs Regulations (19 CFR 103.8(b)), 
during regular business hours at the Regulations and Research 
Division, room 2335, Headquarters, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229. 
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INAPPLICABILITY OF EXECUTIVE ORDER 12044 


This document is not subject to the Treasury Department directive 
implementing Executive Order 12044, Improving Government 
Regulations, because the proposal was in process before May 22, 1978, 
the effective date of the directive. 


AUTHORITY 


These amendments are proposed under the authority of R.S. 251, 
as amended, and sections 553, 554, 624, 46 Stat. 742, as amended, 
743, 759 (19 U.S.C. 66, 1553, 1554, 1624). 


PROPOSED AMENDMENTS 


It is proposed to amend part 123, Customs Regulations (19 CFR, 
part 123), in the following manner: 


Part 123—Customs Retations WitH CANADA AND MExico 


SUBPART E-—UNITED STATES AND CANADA IN-TRANSIT TRUCK 
PROCEDURES 


1. It is proposed to amend section 123.41 to read as follows: 


123.41 Truck shipments transiting Canada. 
(a) Manifest required—Trucks with merchandise transiting 
Canada from point to point in the United States will be mani- 


fested on United States-Canada Transit Manifest, Customs 
Form 7512-B Canada 8-1/2. The driver shall present the mani- 
fest in four copies to U.S. Customs at the U.S. port of departure 
for review and validation. 

(b) Procedure at U.S. port of departure—The Customs officer 
receiving the manifest shall validate it by stamping each copy 
in the lower right hand corner to show the port name and date 
and by initialing each copy. All copies of the validated manifest 
then will be returned to the driver for presentation to Canadian 
Customs at the Canadian port of entry. 

(c) Procedure at Canadian ports of arrival and exit.—Truck 
shipments transiting Canada shall comply with Canadian Cus- 
toms regulations. These procedures generally are as follows: 

(1) Canadian port of arrival—The driver shall present a 
validated United States-Canada Transit Manifest, Customs 
Form 7512-B Canada 8-1/2, in four copies to the Canadian 
Customs officer, who shall review the manifest for accuracy and 
verify its validation by U.S. Customs. If the manifest is found 
not to be properly validated, the truck shall be required to be 
returned to the U.S. port of departure so that the manifest may 
be validated. If the manifest is validated properly and no 
irregularity is found, the truck will be ae unless sealing is 
waived by Canadian Customs. The original manifest will be 
retained by Canadian Customs at the port of arrival, and the 
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three copies will be returned to the driver for presentation to 
Canadian Customs at the Canadian port of exit. 

(2) Canadian port of exit.—The driver shall present the three 
copies of the validated manifest to the Canadian Customs officer 
at the Canadian port of exit for certification. That officer shall 
verify that the seals are intact if the vehicle has been sealed or, if 
sealing has been waived, that there are no irregularities. After 
verification and certification of the manifest, two certified copies 
will be returned to the driver (one to be presented to U.S. Customs 
at the U.S. port of reentry, the other for the carrier’s records), and 
the truck will be allowed to proceed to the United States. 

(d) Procedure at U.S. port of reentry—The driver of a truck 
reentering the United States after transiting Canada shall present 
a certified copy of the United States-Canada Transit Manifest, 
Customs Form 7512—B Canada 8-1/2, to the U.S. Customs officer. 
If this copy of the manifest does not bear the certification of a 
Canadian Customs officer at the Canadian port of exit, the driver 
will be allowed to return to that port to have it certified. The 
driver will be allowed to break any seals affixed by Canadian 
Customs upon presentation of a certified manifest. If sealing has 
been waived, the U.S. Customs officer shall satisfy himself that 
the truck contains only that merchandise covered by the manifest 
which moved on the truck from the United States through 
Canada. 

(e) Proof of exportation from Canada.—The certified copy of 
the manifest returned to the driver by Canadian Customs at the 
Canadian port of exit will serve as proof of exportation of the 
shipment from Canada. 


. It is proposed to amend section 123.42 to read as follows: 


123.42 Truck shipments transiting the United States. 

(a) Manifest required.—Trucks with merchandise transiting the 
United States from point to point in Canada will be manifested 
on United States-Canada Transit Manifest, Customs Form 
7512-B Canada 8-1/2. The driver, in accordance with Canadian 
Customs regulations, shall present the manifest in four copies to 
Canadian Customs at the Canadian port of departure for review 
and validation. 

(b) Procedure at Canadian port of departure—The Customs 
officer receiving the manifest shall validate it by stamping each 
copy in the lower right hand corner to show the port name and 
dete and by initialmg each copy. All copies of the validated 
manifest then will be returned to the driver for presentation to 
U.S. Customs at the United States port of entry. 

(c) Procedure at U.S. port of arrival. (1) Presentation of mani- 
fest.—The driver shall present a validated United States-Canada 
Transit Manifest, Customs Form 7512-B Canada 8-1/2, in four 
copies to the U.S. Customs officer, who shall review the manifest 
for accuracy and verify its validation by Canadian Customs. If 
the manifest is found not to be validated properly, the truck 
will be required to be returned to the Canadian port of departure 
so that the manifest may be validated in accordance with 
Canadian Customs regulations. If the manifest is validated 





CUSTOMS 


properly and no irregularity is found, the truck will be sealed 
unless sealing is waived by U.S. Customs. The U.S. Customs 
officer shall note on the manifest over his initials the seal numbers 
or the waiver of sealing, retain the original, and return three 
copies of the manifest with the related Customs form 7512—C 
(duplicate) to the driver for presentation to U.S. Customs at the 
U.S. port of exit. 

(2) Sealing or waiver of sealing.—Trucks transiting the United 
States will be sealed with red in-bond seals at the U.S. port of 
arrival unless sealing is waived in accordance with section 18.4 
of this chapter. If a truck cannot be sealed effectively and sealing 
is deemed necessary to protect the revenue or to prevent violation 
of the Customs laws or regulations, the truck will not be permitted 
to transit the United States under bond. 

(d) Procedure at U.S. port of exit—The driver shall present the 
three validated copies of the manifest and the related Customs 
form 7512-C (duplicate) to the U.S. Customs officer at the 
U.S. port of exit. The Customs officer shall check the numbers 
and condition of the seals and record and certify his findings on 
all copies of the manifest, returning two certified copies to the 
driver (one to be presented to Canadian Customs at the Canadian 
port of reentry, the other for the carrier’s records), and the truck 
will be allowed to proceed to Canada. The check of the seals shall 
be made as follows: 

(1) If the seals are intact, they will be left unbroken unless there 
is indication that the contents should be verified. 

(2) If the seals have been broken, or there is other indication 
that the contents should be verified, all merchandise will be 
required to be unladen and a detailed inventory made against the 
waybills. 

If sealing has been waived, the Customs officer shall verify the 
goods against the accompanying waybills in sufficient detail to 
detect any irregularity. 

(e) Procedure at Canadian port of reentry.—The driver of a 
truck reentering Canada after transiting the United States shall 
present a certified copy of the United States-Canada Transit 
Manifest, Customs Form 7512-B Canada 8-1/2, to the Canadian 
Customs officer. If this copy of the manifest does not bear the 
certification of a U.S. Customs officer at the U.S. port of exit, the 
driver will be allowed to return to that port to have it certified. 

(f) Proof of exportation from United States—The certified copy 
of the manifest returned to the driver by the U.S. Customs officer 
at the U.S. port of exit will serve as proof of exportation of the 
shipment from the United States. 


Wiuu1aAM T. ARCHEY, 
Acting Commissioner of Customs. 
Approved: July 29, 1980. 
Ricuarp J. Davis, 
Assistant Secretary of the Treasury 


[Published in the Federal Register, Aug. 20, 1980 (45 F.R. 55474)] 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1253) 


Voss INTERNATIONAL Corp. v. THE Unitep Srates, No. 79-26 


Antidumping Act of 1921 as amended—International Trade 


1. Commission proceeding 


Judgment of Customs Court that a valid determination of injury 
was made pursuant to section 160(a) of the Antidumping Act of 
1921, as amended, 19 U.S.C. 160(a), by an evenly divided vote of 
the Tariff Commission (now International Trade Commission) 
with one member abstaining, is affirmed. 

2. Id.—Purchase price, 19 U.S.C. 162 


Judgment of Customs Court that the price paid by appellant 
was not a price at which such merchandise had been agreed to be 
purchased prior to the time of exportation, pursuant to 19 U.S.C. 
162, is reversed and remanded. 

3. International Trade Commission—Affirmative determination of 
injury 

The rule that a majority of a quorum is sufficient to make a 
valid determination for the Commission is modified by 19 U.S.C. 
160(a), which provides for an affirmative determination of injury 
if the Commissioners voting are evenly divided. 


4. Id.—Number of Commissioners voting 


The legislative intent of 19 U.S.C. 160(a) was to provide for an 
affirmative determination of injury if at least half the Commissioners 
voting were convinced of injury. 

5. Final exact price paid, 19 U.S.C. 162 


While the final exact price paid could not be determined until 
after the date of exportation, the terms of purchase, including the 
calculation to adjust for exchange rate fluctuation, were agreed to 
prior to the date of exportation, as required by 19 U.S.C. 162. 


U.S. Court of Customs and Patent Appeals, August 13, 1989 
23 
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Appeal from U.S. Customs Court C.D. 4698 
[Reversed and Remanded.] 


Edward N. Glad, attorney for appellant. 
Alice Daniel, Assistant Attorney General, David M. Cohen, Director, Joseph I. 


Liebman, Attorney in Charge, Field Office for Customs Litigation, Susan C. 
Cassell, of counsel. 


[Oral argument on December 12, 1979, by Edward N. Glad for appellant and Susan C. Cassell for appellee.] 


Before Markey, Chief Judge, Rich, BALDWIN, and MILER, Associate Judges, 
FRIEDMAN, Chief Judge, U.S. Court of Claims.! 


Ba.tpwin, Judge. 


[1] [2] This appeal is from the judgment of the U.S. Customs Court, 
78 Cust. Ct. 130, C.D. 4698, 432 F. Supp. 205 (1977) (hereinafter 
Voss I), granting appellee’s motion for partial summary judgment, 
holding that a valid affirmative determination of injury to an industry 
in the United States was made in accordance with 19 U.S.C. 160(a) ? 
by the Tariff Commission (now the International Trade Commission, 
hereinafter referred to as Commission), and from the judgment of the 
Customs Court, 82 Cust. Ct. 190, C.D. 4801, 473 F. Supp. 327 (1979) 
(hereinafter Voss II), dismissing appellant’s action challenging the 
amount of special dumping duties assessed. The appeal from both 
judgments challenges the legality of certain dumping duties assessed 
pursuant to the Antidumping Act of 1921, as amended, 19 U.S.C. 160 
et seq. We affirm the judgment of Voss I. We reverse and remand the 
judgment of Voss IT. 

ISSUES 


The first issue addressed is whether the Commission’s determination 
of injury was a valid affirmative determination of injury in accordance 
with 19 U.S.C. 160(a). The second issue is whether the purchase price 
paid by appellant (Voss) was definite and determinable prior to the 
date of exportation of the subject merchandise. 


1 The Honorable Daniel M. Friedman, U.S. Court of Claims, sitting by design ation. 

219 U.S.C. 160(a), in effect at the date of the transaction, provided: 
§160. Initiation of investigation; injury determination; findings; withholding appraisement; publication in 

Federal Register 

(a) Whenever the Secretary of the Treasury (hereinafter called the Secretary) determines that a class or 
kind of foreign merchandise is being, or is likely to be, sold in the United States or elsewhere at less than 
its fair value, he shall so advise the U.S. Tariff Commission, and the said Commission shall determine 
within 3 months thereafter whether an industry in the United States is being or is likely to be injured, cr 
is prevented frcm being established, by reason of the importation cf such merchandise into the United 
States. The said Commission, after such investigation as it deems necessary, shall notify the Secretary of 
its determination, and, ifthat determination is in the affirmative, the Secretary shall make public a notice 
(hereinafter in secs. 160-173 of this titie called a finding) of his determination and the determination of the 
said Commission. For the purposes of this subsection, the said Commission shall be deemed to have made an 
affirmative determination if the Commissioners of the said Commission voting are evenly divided as to whether 
its determination should be in the affirmative or in the negative. The Secretary’s finding shall includea de- 
scription of the class or kind of merchandise to which it applies in such detail as he shall deem necessary 
for the guidance of customs officers. [Italic ours.] 
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BACKGROUND 


The subject merchandise consists of asbestos cement pipe (pipe) 
which was exported from Japan on February 13, 1972, and entered at 
the Port of Los Angeles on March 17, 1972, under consumption entry 
No. 172391. 

As contemplated by 19 U.S.C. 160(a), the Commission conducted 
an investigation to determine whether the importation of the pipe was 
injuring an industry in the United States. The Commission made a 
determination of injury by an evenly divided vote of two commis- 
sioners for and two against with a fifth commissioner, who was present 
‘when the actual determination of injury was made, abstaining. The 
Commission has a membership of six commissioners. 

The Secretary of the Treasury, accordingly, made a public finding of 
dumping in accordance with 19 U.S.C. 160(a). The Customs Service 
then ascertained the foreign market value as defined in 19 U.S.C. 164 
and the purchase price as defined in 19 U.S.C. 162,’ and assessed special 
dumping duties in an amount equal to the difference, as required by 
19 U.S.C. 161.4 The parties do not question the foreign market value 
ascertained by the Customs Service. 

In assessing the special dumping duties, the Customs Service 
determined that the Japanese trading firm of Marubeni-lida Co. Ltd. 
(Marubeni Japan) was the purchaser of the pipe and that its wholly 
owned subsidiary, Marubeni-lida (America), Inc. (Marubeni America) 
was the person by whom or for whose account the merchandise was 
imported. Customs concluded that the price paid by Marubeni 
Japan to the Japanese manufacturer of the pipe, Kubota Iron & 
Machinery Works, Ltd. (Kubota), represented the purchase price as 
defined by 19 U.S.C. 162. 


PURCHASE PRICE AGREEMENTS 


Mr. Arthur A. Voss, the president of Voss, first approached Kubota 
in Japan in an effort to find a source for asbestos cement pipe. Kubota 
represented that it could produce such pipe to American standard 
specifications. These meetings culminated with an initial agreement 


319 U.S.C. 162 provides in relevant part: 
§ 162. Purchase price , . 

For the purposes of this section and sections 160-171 of this title, the purchase price of imported mer- 
chandise shall be the price at which such merchandise has been purchased or agreed to be purchased, 
prior to the time of exportation, by the person by whom or for whose account the merchandise is imported, 
plus [certain enumerated costs]. 

419 U.S.C. 161(a) provides: 
§ 161. Amount of duty to be collected; determination of foreign market value of goods ; 

(a) In the case of all imported merchandise, whether dutiable or free of duty, of a class or kind as to 
which the Secretary of the Treasury has made public a finding as provided for in section 160 of this title, 
entered, or withdrawn from warehouse, for consumption, not more than 120 days before the question 
of dumping was raised by or presented to the Secretary or any person to whom authority under said 
section has been delegated, and as to which no appraisement report has been made before such finding 
has been so made public, if the purchase price or the exporter’s sales price is less than the foreign mar- 
ket value (or, in the absence of such value, than the constructed value) there shall be levied, col- 
lected, and paid, in addition to any other duties imposed thereon by law, a special dumping duty in 
an amount equal to such difference. 
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on August 1, 1960, followed by subsequent agreements in 1966, 1968, 
and 1969, none of which are relevant to the present controversy. 
The agreement of January 22, 1971, is directly relevant since the 
purchase orders for the entries in question were made subject to that 
agreement. This agreement was in the form of a letter from Marubeni 
Japan to Voss, confirmed by Voss and Kubota, and stated at the outset : 
We are pleased to confirm our agreement concerning our trans- 
action of Kubota asbestos cement pipe to be shipped during 1971, 
reached among Kubota, Ltd. as manufacturer, Voss International 
Corp. as buyer and Marubeni-lida Co., Ltd., as seller, in the 
discussion held by the above parties on January 21, 1971, at Tokyo 

on terms and conditions set forth hereunder. 

The agreement then prescribes the specific dollar price for various 
diameters and classes of pipe, FAS Osaka; provides a quantity for 1971 
of about 18,000 tons; and sets forth size and length specifications. The 
agreement provides terms and conditions for payment by Voss to 
Marubeni America. Further, it was agreed that Voss, Marubeni 
Japan, and Kubota would each contribute a certain sum for a sales 
promotion fund. A provision to provide for exchange fluctuation was 
included: 

The price payable by the buyer to the seller under this agree- 
ment shall be based upon present exchange parity rate of Japanese 
yen 360 to 1 U.S. dollar. In case of any devaluation and/or reval- 
uation of U.S. dollar and/or Japanese yen after the date of this 
agreement, the price shall be renegotiated among the concerned 
parties. 

A letter dated September 7, 1971, from Marubeni America to 
Voss, and confirmed by Voss, provides a supplemental agreement 
with regard to the then existing floating or revaluation of Japanese 
yen. The agreement provided that the exchange loss due to yen 
fluctuation was for the buyer’s account. Further, for each transac- 
tion the difference in exchange rates between the time of negotiation 
of the shipping documents and a specified time (exchange parity 
rate, at that time, about Japanese yen 357 per U.S. dollar) would be 
borne by the buyer, i.e., Voss, and that this difference would be paid 
by Voss to Marubeni America in cash at the exchange rate of the 
negotiation immediately after Voss received the invoice. Finally, the 
agreement was to be applicable to all of the present outstanding 
balance of specifically listed contracts (which included the purchase 
orders here in issue). 

Other facts of relevance in the case are these: The consumption 
entry prepared by Voss identified Voss as the importer of record and 
as the person for whose account the merchandise was imported. Voss 
paid the duties in question. However, the special Customs invoice 
filled out by Marubeni Japan identified Marubeni America as the 
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purchaser of the merchandise. The packing list also filled out by 
Marubeni Japan identified Marubeni America as the party for those 
account and risk the merchandise in question was sold. Voss paid for 
the imported pipe in question by check made out to Marubeni 
America. 

CUSTOMS COURT DETERMAINTIONS 

(a) Motion for partial summary judgment with regard to validity of 
Commission’s determination of injury—In Voss I, supra, Voss con- 
tended that the Commission’s determination of injury was ultra vires 
and, therefore, invalid. Voss asserted that the Commission exceeded 
its statutory authority by entertaining the abstention of a member 
otherwise participating in order to achieve an affirmative determina- 
tion when his vote would have materially affected the outcome of 
the proceedings. The Customs Court first remanded this case to the 
Commission for reconsideration of the determination of injury. The 
Commission chose to stand by its original vote and corresponding 
determination of injury. The Customs Court then ruled that a valid 
affirmative determination of injury pursuant to section 160(a) was 
reached by the Commission since two members voted affirmatively 
and two members voted negatively, and granted the Government’s 
motion for partial summary judgment as to this issue. 

(b) Trial on assessment of dumping duties—A trial was held on 
Voss’s second cause of action which challenged the amount of dumping 
duties assessed against the subject pipe. The Customs Court deter- 
mined that the clear weight of the evidence before it established (1) 
that Kubota and Marubeni Japan entered into a sales contract for 
exportation of cement asbestos pipe to the United States, with 
Kubota having no direct transactions with either Marubeni America 
or Voss; (2) that a contract was concluded between Marubeni Japan 
and Voss for each calendar year; (3) that Kubota sold the subject 
merchandise to Marubeni Japan on the basis of FAS Osaka, and 
Marubeni Japan generally paid Kubota 80 percent of the purchase 
price within 20 days after the date of the sales contract and paid the 
balance of 20 percent within 2 weeks after shipping; (4) that Kubota 
and Marubeni Japan negotiated on a principal to principal basis; and 
(5) that Marubeni Japan sold the subject merchandise to Voss on a 
FAS Osaka basis. The court concluded that the Customs Service 
determination that Marubeni Japan was the purchaser of the pipe 
and that Marubeni America was the person by whom or for whose 
account the merchandise was imported was erroneous as a matter of 
law, and directly contrary to 19 U.S.C. 162. The court ruled that the 
price that becomes the purchase price under 19 U.S.C. 162 is the price 
at which the person by whom or for whose account the merchandise is 
imported agrees to purchase said merchandise. The court concluded 
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that Marubeni Japan was the seller of the merchandise and that Voss 
was the person for whose account the merchandise was imported. 
However, the court then considered whether or not Voss’ price was 
a proper purchase price under 19 U.S.C. 162 which provides that the 
purchase price ‘shall be the price at which such merchandise has been 
purchased or agreed to be purchased, prior to the time of exportation.” 
[Italic ours.] The court held that at the time of the original agreement, 
January 22, 1971, and at the time of the supplemental agreement, 
September 7, 1971, it was impossible to know what effect, if any, 
currency fluctuations would have on the ultimate purchase price. 
At the time the pipe was exported, February 13, 1972, Voss did not 
know the exact amount it would have to pay. By the terms of the sup- 
plemental agreement, Voss did not know the exact price it would pay 
until the date of negotiation of the shipping documents, which in this 
case was February 18, 1972. The court ruled that this supplemental 
agreement regarding the loss due to currency fluctuation frustrates 
the intent of the Antidumping Act since it is an agreement to pay an 
amount to be determined after the date of exportation and thus may 
not form a basis for the determination of the purchase price as defined 
in 19 U.S.C. 162. The court indicated that the Antidumping Act 
envisions that a definite and determinable purchase price (whether 
actual or agreed) must exist prior to the date of exportation for com- 
parison with the foreign market value—this in order to determine the 


margin of dumping. Since the exact amount Voss would pay according 
to the agreements was not calculable until February 18, 5 days after 
the date of exportation, the court reasoned that this exact price was 
not the purchase price for purposes of 19 U.S.C. 162, because it was 
not a price paid or agreed to be paid prior to the date of exportation. 
Accordingly, the Customs Court dismissed the second cause of action, 
Voss II, supra. 


OPINION 

(a) Validity of Commission’s determination of injury.—A quorum of 
the members of the Commission can conduct the business of the Com- 
mission. In the absence of statutory restriction, a majority of a quorum 
is sufficient to make a valid determination for the Commission. 
Frischer & Co. v. Bakelite Corp., 17 CCPA 494, 504, T.D. 43964, 39 
F. 2d 247, 255, cert. denied, 282 U.S. 852 (1930). See also FTC v. 
Flotill Products, Inc., 389 U.S. 179 (1967). Congress has expressly 
provided in 19 U.S.C. 1330(c) that a majority of the Commissioners in 
office shall constitute a quorum. 

[3] The general rule of Frischer is modified for the purposes of deter- 
mination of injury in a dumping investigation by section 160(a). The 
statutory language of section 160(a) which provides for an affirmative 
determination ‘if the Commissioners of the said Commission voting 





COURT OF CUSTOMS AND PATENT APPEALS 29 


are evenly divided” looks to the Commissioners who participate in the 
vote and not those who are present at the time the vote is taken. 

By this language, we do not consider that Congress intended to 
compel a Commissioner present at a meeting to vote on every issue 
presented for determination. Abstention from voting is a legally per- 
missible right often exercised by members of legislative and adminis- 
trative bodies. See, e.g., Greater Boston Television Corp. v. Federal 
Communications Commission, 444 F. 2d 841, 861 (D.C. Cir. 1970), 
cert. denied, 403 U.S. 923 (1971). Also, we do not consider that the 
courts are compelled by this language to probe the mental processes of 
a hearing officer or to inquire into the manner and method of adminis- 
trative consideration of evidence to discern the reasons for the abstain- 
ing vote, i.e., whether it was for good cause. United States v. Morgan, 
313 U.S. 409 (1941). 

In 1958, the Congress considered a bill (H.R. 6006) to amend certain 
provisions of the Antidumping Act of 1921. The Senate Finance 
Committee, in reporting the House-passed bill, proposed an amend- 
ment to the bill which further amended the law (section 160(a)) 
to provide that ‘if there is an evenly divided vote within the Com- 
mission, then a finding of injury results.”’ Senate Report No. 1619, 
85th Congress, 2d session, reprinted in (1958) U.S. Code Cong. & Ad. 
News 3498, 3499. 

Senator Byrd of Virginia, the committee chairman, made the follow- 
ing comments relevant to Senate consideration of the proposed 
amendment: 


If the Tariff Commission finds injury is threatened or is occur- 
ring, then the Secretary of the Treasury is to assess special dumping 
duties. There are six members on the Tariff Commission and 
equally divided votes are not uncommon. The committee amend- 
ment would provide that * * * if the members of the Commission 
voting were evenly divided on the question of injury, then a 
finding of injury would result. In other words, if there was suffi- 
cient evidence of injury to convince half the number of the 
Commissioners voting, then the finding would be of injury and 
the Secretary of the Treasury would so recognize it. [104 Cong. 
Rec. 9456 (1958).] 


Upon submitting the conference committee report for consideration, 
Senator Byrd remarked: 


(T)his is a unanimous conference report. It is signed by the 
conferees of both the Senate and the House. The only change it 
makes in the bill is to provide that when the Tariff ania 
renders an equal decision—three one way and three the other 
way—it is affirmative with respect to injury. That is the only 
change which is made in the bill. [104 Cong. Rec. 15987 (1958).] 
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Although the latter statement seemingly indicates that Senator 
Byrd was concerned only with situation where all six members of the 
Commission participated and they were equally divided—which is 
how Voss interprets the statute—the language Congress used was not 
so restrictive. To the contrary, as Senator Byrd stated in the preceding 
quotation (and as the statute provides), if “half the number of the 
Commissioners voting’’ concluded that there was injury to competition 
the equally divided vote of the Commission would be deemed to 
constitute an affirraative determination of injury. 

[4] On the basis of the foregoing, we are satisfied that the legislative 
intent was to provide for an affirmative determination of injury if at 
least half the Commissioners voting were convinced of injury by the 
evidence presented, notwithstanding that the statutory language 
chosen provides an exception to the general rule of Frischer when the 
vote is evenly divided. 

On April 20, 1972, when the Commission voted on the question of 
injury, four Commissioners actually participated in the determination 
by voting, two affirmatively and two negatively. A fifth member was 
present for the determination but abstained from voting. The four 
members were a majority of the Commissioners in office and thus 
constituted a quorum under 19 U.S.C. 1330(c). 

We hold, therefore, that a valid affirmative determination of injury 
for purposes of 19 U.S.C. 160(a) was reached on April 20, 1972, by 
the Commission, since a legally constituted quorum of four members 
did participate in the determination of injury by voting, and there 
was an evenly divided vote. 

Voss asserts that the Government, having prayed for and received 
an order based on a determination that the Commission’s determina- 
tion was invalid, is now precluded or estopped from arguing to the 
contrary. In so asserting, Voss interprets the action of the Customs 
Court in first remanding this case to the Commission for reconsidera- 
tion of the determination of injury as a judgment by the court that 
the Commission’s determination of injury was invalid. We consider 
this assertion of Voss without merit. The express terms of the order 
below, dated August 25, 1976, denied both Voss’s motion for summary 
judgment and the Government’s cross-motion for partial summary 
judgment, remanded the case to the Commission for reconsideration, 
and stayed the proceedings. The court’s order neither expressly nor 
by implication decided the issue of the validity of the Commission’s 
determination of injury. 

(b) Assessment of dumping duties —For purposes of this appeal, the 
parties do not question the Customs Court’s determination that for 
purposes of assessing dumping duties for the transaction in issue, 
Marubeni Japan was the seller of the subject merchandise and Voss 





COURT OF CUSTOMS AND PATENT APPEALS 31 


was the person by whom or for whose account the merchandise was 
imported.® 

In its supplemental brief, responding to a direct question from this 
court wherein we asked for the parties’ views on the legal correctness 
of the Customs Court’s determination, the Government does contend 
that, for purposes of assessing duties under the Antidumping Act, 
the seller of the merchandise was Kubota and the buyer was Marubeni 
Japan for the account of Marubeni America. In a footnote to its 
supplemental brief, the Government notes that “‘(i)n our brief before 
this Court, we did not assert this argument because the Customs Court 
decision could be supported on the grounds that the price to Voss was 
not a proper ‘purchase price’ under the statute.” 

Accordingly, the question presented for our determination is simply 
whether the purchase price paid by Voss was a “price at which such 
merchandise has been * * * agreed to be purchased, prior to the time 
of exportation” as provided for in section 162. The Government has 
conceded, for the purposes of this appeal, that the price which Maru- 
beni Japan paid to the manufacturer Kubota is to be ignored in view 
of the Customs Court’s determination of the transaction in issue, 
but now asserts that the price paid by Voss was not a proper purchase 
price under section 162, since the exact price was not known prior 
to exportation, and thus was not negotiated prior to exportation. The 
Government asserts that section 162 provides a specific congressional 
mandate that the exact price must be known prior to exportation, but 
the statute does not so provide. 

The Customs Court stated in its opinion: 

At the outset, it is clear that the Antidumping Act envisions 
that a definite and determinable purchase price (whether actual 
or agreed) must exist prior to the date of exportation for com- 
parison with the foreign market value—this in order to determine 


the margin of dumping. [Voss II, supra, 82 Cust. Ct. at ——, 
473 F. Supp. at 332.] 


While the court cites no support for this conclusion, for purposes of 
this appeal we accept this statement in view of the fact that appellant 
specifically accepted it in its brief. 


5 The following legislative history is relevant to the reasons for certain modifications to purchase price 
sec. 772 of the Trade Agreements Act of 1979, Public Law No. 96-39, 93 Stat. 144: 


The purpose of the substantive modification to purchase price is to establish in the statute present 
administrative practice. If a producer knew that the merchandise was intended for sale to an unrelated 
purchaser in the United States under terms of sale fixed on or before the date of importation, the pro- 
ducer’s sale price to an unrelated middleman will be used as the purchase price. The dicta in Voss I inter - 
national v. United States, C.D. 4801 (May 7, 1979), which is inconsistent with this practice, is explicity 
overruled. Thus, purchase price may be used if transactions between related parties indicate that the 
merchandise has been sold prior to importation to a U.S. buyer unrelated to the producer. [Senate 
Report No. 96-249, 96th Congress, Ist session, 94, reprinted in [August 1979] U.S. Code Cong. & Ad. 
News No. 6A, 3, 102.] 


326-863 0 - 80 - 5 





32 COURT OF CUSTOMS AND PATENT APPEALS 


The trial court went further, however, and reasoned that a definite 
and determinable price for purposes of section 162 must be an exact 
price known prior to the date of exportation. Since Voss did not know 
the exact amount in U.S. dollars it would have to pay for the mer- 
chandise until receipt of the shipping documents, in this case 5 days 
after the date of exportation, the court concluded that ‘“‘the price which 
Voss paid or agreed to pay Marubeni was not the ‘purchase price’ for 
purposes of 19 U.S.C. 162, because it was not a price paid or agreed 
to be paid prior to the date of exportation.” (Italic in original.) Voss II, 
supra, 82 Cust. Ct. at , 473 F. Supp. at 333. 

[5] However, by the terms of the agreement of January 22, 1971, 
together with the supplemental agreement of September 7, 1971, 
there was nothing more the parties had to negotiate or agree to 
regarding the price that Voss would pay for the merchandise under 
section 162. (See the discussion of purchase price agreements supra.) 
The original agreement prescribed the specific dollar price for the 
merchandise and the then prevailing exchange rate. The supplemental 
agreement, entered into prior to the date of exportation, sets forth the 
clear intention of the parties that the buyer, Voss, would pay to 
Marubeni America a sufficient amount of U.S. dollars to provide for 
exchange loss due to yen fluctuation. An exchange parity rate at a 
specified time was agreed to by the parties, with any difference in 
exchange rates between that time and the time of negotiation of the 
shipping documents to be borne by Voss. The clear result is a definite 
and determinable price in yen irrevocably agreed to prior to the time 
of exportation. That Voss agreed to pay more or less dollars in accord- 
ance with exchange fluctuations does not change the price agreed to 
be paid to the Japanese vendor. 

In response to a direct question by this court, wherein we asked 
the parties whether a price agreed to be paid would satisfy section 162 
if that price were known and fixed in amount of yen to be received by 
the seller, the Government conceded that ‘‘(i)f a contract provided 
for a definite, determinable, and exact price fixed in Japanese yen, 
not subject to any condition subsequent to exportation, that price 
would be a proper ‘purchase price’ under section 162.”” However, the 
Government then contended that in this case the purchase price 
agreements were contracts payable in U.S. dollars and both were 
dependent for exactness in dollars upon a condition subsequent to 
exportation, and that neither agreement fixed a price in yen to be 
paid by Voss. 

This response by the Government avoids the question whether the 
price paid by Voss was a definite and determinable price in yen prior 
to such time of exportation. The clear intention of the purchase price 
agreements was to establish with certainty the amount of yen to be 





COURT OF CUSTOMS AND PATENT APPEALS 33 


received by the seller. Voss, in its memorandum response to our 
questions, points out that the agreement of January 22, 1971, requires 
only that the dollar amounts be multiplied by 360 to determine their 
yen equivalents. If the agreement of September 7, 1971, is to be con- 
sidered an amendment to the annual contract, then it is only neces- 
sary that the dollar amounts be multiplied by the exchange rate at 
the specified time to determine their yen equivalents. The net effect of 
the subject purchase price agreements is that Voss agreed to pay a 
sufficient amount of dollars to yield an agreed upon amount of yen. 

We hold, therefore, that the price paid by Voss, by virtue of the 
agreements in the record before us, was a definite and determinable 
price in yen agreed to prior to the time of exportation, and was a 
“price at which such merchandise has been * * * agreed to be pur- 
chased, prior to the time of exportation” as provided for in section 
162. The court below erred in its conclusion to the contrary and in 
dismissing the action for that reason. 

The Customs Service had assessed dumping duties on a transac- 
tion based on determinations by the Customs Service found by the 
Customs Court to be erroneous as a matter of law. As a result of the 
dismissal of the action, there has been no assessment of dumping 
duties on the transaction viewed by the Customs Court as the proper 
transaction. Accordingly, we remand to the Customs Court for con- 
sideration and determination of dumping duties to be assessed upon 


the proper transaction. 


CONCLUSION 

We affirm the judgment of the Customs Court granting appellee’s 
motion for partial summary judgment wherein the determination 
of injury by the Commission was deemed to constitute a valid 
affirmative determination pursuant to 19 U.S.C. 160(a). We reverse 
the judgment of the Customs Court dismissing the second cause of 
action challenging the amount of dumping duties assessed by the 
Customs Service and remand to the Customs Court for further action 
consistent with this opinion. 


Modified and remanded. 
_ FriepMAn, Chief Judge,® dissenting in part, with whom Markey, Chief Judge, 
joins, 

I agree with the court that the equally divided vote of the four vot- 
ing members of the Tariff Commission constituted a valid affirmative 
determination of injury under section 160(a). I disagree, however, 
with the court’s reversal of the Custom Court’s ruling that there was 
no valid purchase price for purposes of section 162 and therefore also 
would affirm the Custom Court judgment in Voss II. 


6 The Hon. Daniel M. Friedman, U.S. Court of Claims, sitting by designation. 
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Section 162 defines the purchase price of imported merchandise, for 
the purpose of determining dumping duties, as ‘the price at which 
such merchandise has been * * * agreed to be purchased, prior to 
the time of exportation, by the person by whom or for whose account 
the merchandise is imported * * * .”’ The court accepts the Customs 
Court’s ruling that under this provision Voss was the importer and 
Marubeni Japan was the seller. Although the January 22, 1971 agree- 
ment between those companies established dollar prices for the im- 
ported merchandise, it further stated that the prices were based upon 
the then existing exchange rate between the dollar and the yen, and 
that if either currency were devalued and/or revalued, ‘‘the price shall 
be renegotiated among”’ the parties. 

On September 7, 1971, Voss and Marubeni America made a supple- 
mental agreement providing that Voss would bear any exchange loss 
due to yen fluctuation and that Voss would pay Marubeni America 
the differential ‘‘at the exchange rate * * * immediately after (Voss) 
receives the invoice” for the goods. Voss received the shipping docu- 
ments covering the merchandise on February 18, 1972, 5 days after 
the goods had been exported. Since under the September 7, 1971 
agreement Voss could not ascertain the price it would have to pay 
until February 18, 1972, the purchase price was not finally determined 
until the latter date. The price thus determined on February 18, 1972, 
was not “the price at which such merchandise * * * (was) agreed to 
be purchased, prior to the time of exportation,” as section 162 requires. 

The Customs Court correctly explained why section 162 contains 
this requirement. As that court stated: 

* * * the Antidumping Act envisions that a definite and 
determinable purchase price (whether actual or agreed) must 
exist prior to the date of exportation for comparison with the 
foreign market value—this in order to determine the margin of 
dumping. 

The court’s reasoning in concluding that this requirement of section 
162 was here satisfied is as follows: 

Prior to exportation the parties had agreed upon a price in 
dollars based upon an exchange rate of 360 yen to the dollar, 
with the buyer to bear the risk of exchange loss due to yen fluctua- 
tion. Accordingly, ‘Voss agreed to pay a sufficient amount of 
dollars to yield an agreed-upon amount of yen.’”’ Thus, “the price 
paid by Voss, by virtue of the agreements in the record before us, 


was a definite and determinable price in yen agreed to prior 
to the time of exportation * * *.” 


As the court recognizes, however, the contract price was in dollars, 
not in yen. As long as the number of yen the seller would receive, i.e., 
the price, would vary with any changes in the value of the yen in 
relation to the dollar, the purchase price was not set. Although the 
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court states that there was ‘‘a definite and determinable price in yen 
irrevocably agreed to prior to the time of exportation,” that statement 
is in error. If the value of the yen had decreased in relation to the dollar, 
Voss would have paid the dollar amounts specified in the contract, 
the agreement having specified that the purchaser, not the seller, bear 
losses due to yen fluctuation. If Voss paid in yen, a greater yen amount 
would have been required than that which would have been required 
at the time of the contract. Hence the price was not fixed in yen prior 
to exportation. 

If the value of the yen had increased in relation to the dollar, Voss 
would have paid a greater dollar amount than that specified in the 
contract. If Voss paid in yen, the yen amount would have been that 
payable at the time of the contract. Solely because the value of the yen 
did in fact increase, the majority applies that later development to the 
contract to find a price fixed therein in yen. The agreement, however, 
required payment in dollars, and the amount of that payment was not 
determinable until after exportation, i.e., the day the shipping docuv- 
ments were negotiated. Because under the agreement Voss was to bear 
only losses due to yen fluctuation, it would pay a larger dollar amount 
if the fluctuation went in one direction. It would pay the contract 
dollar amount if the fluctuation went in the opposite direction. In the 
former instance the dollar payment would be the equivalent of the 
same yen amount the seller would have received at the time of the 
contract. In the latter the dollar payment would have been the equiv- 
alent of a greater yen amount than the seller would have received at 
the time of the contract. The parties having specifically conditioned 
the price upon information unknown until after the time of exportation, 
there was no fixed price, in either yen or dollars, as required by 
section 162. 

For these reasons I conclude that the Customs Court correctly held 
that the purchase price here had not been agreed upon prior to exporta- 
tion and that section 162 therefore was not satisfied. 
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Ricuarpson, Judge: In this action involving the importations of 
integrated circuits, silect transistors, and metal can transistors assem- 
bled in Curacao, Netherlands Antilles, by Geophysical Service Inc. 
and exported to the United States in 1968 and 1969, plaintiff has 
moved, and defendant has cross-moved, for summary judgment. In 
issue under the pleadings as augmented by the first amended com- 
plaint, which amendment the court hereby allows in view of the lack 
of opposition thereto by the defendant, is the propriety of the apprais- 
ing officer’s actions in (1) disallowing item 807.00 treatment for a 
plastic epoxy molding compound used in the assembly of some of the 
imported devices, (2) making certain additions to or refusing to make 
certain reductions against the cost of components fabricated or pur- 
chased in the States for use abroad in the assembly of the imported 
devices, (3) making certain additions to labor costs, general expenses, 
and profits, and (4) making improper value calculations in the appli- 
cation of the duty-free allowance. 

It is conceded in the pleadings that the imported devices were pro- 
duced in Curacao, Netherlands Antilles, by Geophysical Service Inc., 
hereinafter referred to as GSI, a wholly owned subsidiary of plaintiff 
who imported the devices, that during 1968 and 1969, GSI was the 
only producer and exporter in Curacao of merchandise of the same 
general class or kind as the imported devices, and that the merchandise 
in issue was appraised on the basis of constructed value. It is conceded 
by the parties that constructed value is the proper basis for determina- 
tion of the value of the imported devices. 

Central to a determination of the pending motions is a consideration 
of the circumstances which prompted the appraising officer, in the 
first instance, to make parallel and hence sometimes conflicting calcu- 
lations of the component elements of constructed value (exhibits B 
and E) as against the final calculations made by plaintiff (exhibits A 
and D), bearing in mind the requirements of 19 U.S.C.A. 1401a(g) 
(sec. 402(g), Tariff Act of 1930, as amended by the Customs Simplifi- 
cation Act of 1956). 

The record shows that the appraising officer was possessed of no 
independent sources of cost information, and was entirely dependent 
upon plaintiff for the data with which he appraised the imported 
merchandise. The record also shows that plaintiff’s cost submissions 
were initially overstated in the estimation of duties tendered with its 
entries out of an abundance of caution to guard against underestima- 
tion of the Government’s revenues. Hence, it is a foregone conclusion 
that plaintiff would have had to revise its cost figures periodically 
because of its use of standard costs (i.e., costs for a past period) in the 
entry of the merchandise which varied from actual costs. This was 
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apparently permissible in plaintiff’s case under applicable customs 
regulations. See 19 CFR. 8.15(d)(1) (1968 ed.). 

The appraising officer elected to disregard the transactions between 
plaintiff and its subsidiary, GSI, solely for the reason, it appears, that 
the importing and exporting parties are related (exhibit B, note A). 
Nevertheless, the appraising officer was also of the opinion that the 
general expenses and profit of the exporter are “‘the usual in the trade” 
because GSI is “the only producer of this type of merchandise in the 
Netherlands Antilles” (exhibit E, note M). 

However, because of this relationship, the appraising officer deemed 
it necessary to determine for himself the usual general expenses and 
profit percentage that was to be applied to the individual device cost 
of labor and fabrication in the transactions between plaintiff and GSI. 

In determining the usual general expenses and profit percentage for 
each year (1968 and 1969), the appraising officer determined the total 
cost of materials, fabrication, general expenses, and profit for each 
year, and then divided the total of materials and fabrication into the 
total of general expenses and profit. 

In addressing himself to data presented by plaintiff relative to 
GSI’s booked costs, where an item of cost was deemed adequate the 
appraising officer accepted that amount. Where an item of cost was 
deemed to be deficient, he, in most instances, accepted the upward 
adjustment suggested by plaintiff. He objected to plaintiff’s suggestion 
for a reduction to a lesser amount of some costs incurred by GSI. He 
also objected to plaintiff’s suggestion for elimination of certain 
interdivisional and intragroup profits. 

As to materials manufactured by plaintiff and sold to GSI at a 
loss, not only were these materials uplifted to actual cost by the 
appraising officer, they were also uplifted by an additional 8.11 per- 
cent to reflect the price plaintiff would have charged had GSI been 
an independent customer. The 8.11 percent figure represented a con- 
solidated corporate profit experienced by plaintiff in 1968, based upon 
the total of all costs, which was utilized when it was determined that 
GSI made no profit in 1968. The appraising officer opined, ‘There 
was no overall profit made in Curacao for 1968. Because that is not 
normal and apparently resulted from the fact that the plant was new 
or was the result of some artificial cause, we agreed with the importer 
that we would use the corporate profit for TI (Texas Instruments 
Inc.) for 1968 which was 8.11 percent’ (exhibit E, note L). 

In determining whether or not to disregard a transaction between 
related parties, an appraising official must be guided by something 
more than mere suspicion generated by the relationship between the 
parties per se. See Greb Industries, Ltd. v. United States, 64 Cust. Ct. 
608, 617, R.D. 11691, 308 F. Supp. 88 (1970). He must possess factual 
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information indicative that the amount purporting to represent a 
particular element of value “does not fairly reflect the amount usually 
reflected in sales in the market under consideration of merchandise of 
the same general class or kind as the merchandise undergoing appraise- 
ment.’”’ See 19 U.S.C.A. 1401a(g)(1); Brown, Aleantar & Brown, Inc., 
et al. v. United States, 69 Cust. Ct. 249, 254, A.R.D. 306, 348 F. Supp. 
723 (1972). In the instant case the appraising officer possessed no 
such contravening facts inasmuch as he knew that GSI was the only 
producer of merchandise of the same general class or kind in Curacao, 
the market under consideration. Thus, it is clear here that the ap- 
praising officer who, in this aspect of the administrative proceeding, 
(at least, has the burden of persuasion), discredited the transactions 
between the parties while lacking the proper basis to make that 
judgment at the outset. 

Given the facts at bar, the focal point of concern on the part of 
the appraising officer, as perhaps with all new export industries facing 
customs scrutiny, should have been the bona fides of the transactions 
themselves. Cf. Ziade v. United States, 14 Ct. Cust. Appls. 47, 50, 
T.D. 41551 (1926). On the instant motions plaintiff has made an 
extensive and minutely detailed showing of the cost structure under- 
lying the imported devices. Indeed, it did as much at the adminis- 
trative level over the period of time that the subject entries were 
before the customs officials. Of course, in reviewing the evidence the 
court’s role is not to resolve any genuine factual issues in the case, 
provided that they are not material issues. United States v. Sumitomo 
Shoji, New York, Inc., 63 CCPA 79, 83, C.A.D. 1169, 534 F. 2d 320 
(1976). 

As to plaintiff’s contention that an item 807.00 allowance should 
be made for the epoxy compound used to encase the assembled silect 
transistors, it is noted that plaintiff places reliance upon General 
Instrument Corporation v. United States, 71 Cust. Ct. 51, C.D. 4470 
(1973) for the proposition that epoxy pellets used for encapsulation 
purposes were within the ambit of item 807.00 (brief, p. 129). As the 
court reads C.D. 4470, which was decided by the writer of this opinion, 
the court did not so hold. In that case, which involved a claim for 
item 807.00 treatment for various types of diodes assembled in and 
exported to the States from Taiwan, the issue was whether or not 
encapsulation of the diodes by means of the plastic defeated the 
claim for allowance of item 807.00 treatment as to the diodes, and 
the court held that encapsulation did not defeat the importer’s claim. 

In C.D. 4470 the court was careful to distinguish between American 
products and assembled components—grouping the pellets as being 
one of four American products while elsewhere identifying the other 
products, i.e., nailhead leads, solder wafers, silver-silicon sandwich 
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cell, as the assembled components. And it was the diodes so assembled ° 
for which the allowance in duty was ordered by the court there, not 
the epoxy material. Consequently, plaintiff’s reliance upon C.D. 4470 
is misplaced. 

Under the uncontroverted facts of this case, it is clear that the 
pellets do not qualify for item 807.00 treatment. In the form in which 
they were exported the pellets were not ready for assembly. According 
to the record the plastic material is of the thermosetting type which 
must be subjected to heat in Curacao in order to flow and assume a 
new permanent shape upon solidification. And during this process the 
material undergoes a change in chemical composition. Obviously, 
therefore, the pellets cannot be deemed to be fabricated components 
within the meaning of item 807.00 at the time of their exportation from 
the United States. It follows, therefore, that defendant’s crossmotion 
for summary judgement must be granted as to plaintiff’s claim for item 
807.00 treatment for the epoxy compound. 

Moving to the appraisement aspect of the case, the court is not 
impressed that any genuine factual issue exists as to the nature of the 
transactions involving the movement of the merchandise in issue 
between plaintiff and GSI. There is no question but that the products 
comprising the imported devices were sold and not consigned to GSI, 
notwithstanding the nomenclature employed by counsel in discussing 
the movement of the merchandise abroad and back again. 

Also, the court finds no issue in the case relative to the element of 
profit in connection with the assembly and exportation of the merchan- 
dise at the bar in 1968. The record shows that there was no profit 
earned by GSI in 1968. Consequently, in the absence of any evidence 
of inaccurate reporting the court is in agreement with plaintiff that no 
profit as an element per se should be included in a constructed value 
appraisement affecting the 1968 devices. As the court reads 19 
U.S.C.A. 1401a(d) (2) (sec. 402(d)(2), Tariff Act of 1930, as amended 
by the Customs Simplification Act of 1956), an addition for profit is 
not mandated where none was in fact experienced at the level which 
serves as criteria for ascertainment of this element of constructed 
value—in this case, GSI, by reason of its status as the sole producer in 
the market under consideration. See United States v. Henry Maier, 21 
CCPA 41, 50, T.D. 46378 (1933). Any other view of the matter would 
result in the creation of an element of value as arbitrary as that existing 
under the old law formula of cost of production which Congress 
endeavored to move away from in the enactment of the new law 
formula of constructed value in its pursuit of commercial reality. See 
Senate Report No. 2560 on H.R. 6040, 84th Congress, 2d session, p. 3 
(1956). Therefore, in the court’s view the appraising officer erroneously 
calculated an element of profit in his return for the 1968 devices. 
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This is not to say, however, that profit does not enter into the 
ascertainment of constructed value for the 1968 devices. On the 
contrary, it does, if only in connection with the ascertainment of 
other elements of constructed value for these particular devices, 
namely materials and fabrication costs. This is simply because the 
criteria for ascertainment of costs of materials and fabrication, as 
particular elements of value, are not restricted as to location. Con- 
sequently, the resourcefulness of the appraising officer in reaching all 
aspects of cost, inclusive of intercorporate and intracompany profit, 
with respect to the elements of materials and fabrication as to the 
imported devices including the 1968 importations finds support in the 
statute, i.e., 19 U.S.C.A. 1401a(d)(1) (sec. 402(d)(1), Tariff Act of 
1930, as amended by the Customs Simplification Act of 1956), and 
judicial precedents to which attention is called by defendant, and, 
therefore, must be upheld irrespective of whether such costs originate 
onshore in the United States or offshore in the country of exportation. 

The same cannot be said with respect to the elements of general 
expenses and profit. In fact, it is in connection with the ascertainment 
of general expenses and profit that appraisement of merchandise under 
the residual new law formula witnesses its most radical departure from 
the old law standard, in the court’s opinion. Under the new law no 
longer is the ascertainment of general expenses limitless as to place 
(i.e., the usual general expenses) as was the case under the old formula. 
Now, under the new law Congress, by linking the ascertainment of the 
element of general expenses with the ascertainment of the element 
of profit which, under the old law was limited as to place, has revealed 
an intention to limit the ascertainment of these two elements of a 
constructed value determination to offshore cost considerations. Such 
limitation is expressed in the statutory language, “in sales * * * in 
the country of exportation * * * for shipment to the United States,” 
appearing in section 1401la(d)(2) which, of course, qualifies as to 
place the calculation of the elements of general expenses and profit. 
Cf. Kaysons International, Ltd. v. United States, 66 Cust. Ct. 560, 
566, R.D. 11741 (1971). 

The place limitation, of course, impacts the appraisement of the 
imported devices insofar as concerns the elements of general expenses 
and profit in view of the appraising officer’s inability to employ the 
broader methodology such as he would be able to do if he could prop- 
erly disregard the transactions at bar. A constructed value appraise- 
ment under the new statutory formula provides its own criteria for 
self-fulfillment. It does not permit the appraiser to go outside the 
guidelines in the statute. 

A principal offender here is the item of corporate support expenses 
calculated under the heading of general and administrative expenses. 
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The appraising officer took the position that “It is traditional and 
statutorily correct to include all items of expense whether they were 
necessary or not. They were incurred and they are an actual expense” 
(exhibit B, note G). Thus, the appraising officer makes no pretense 
about the fact that the item of corporate support is neither offshore 
oriented nor involved in the production of the imported devices. 

The case of United States v. Cavalier Shipping Co., Inc., et al., 
56 CCPA 117, C.A.D. 965, 412 F. 2d 245 (1969), to which defendant 
calls attention, supports the rejection of this item from the general 
expenses category because the item involved there (royalty) was 
incurred in the manufacture of the debarking machines offshore, and, 
as such, was found to be an item properly included in the cost of 
production and constructed value appraisements. 

Likewise affected is the appraising officer’s rejection of certain ad- 
justments proposed by plaintiff under the headings of factory over- 
head, general expenses portion of startup costs, and other general 
and administrative expenses. Adjustment of these items as proposed 
was rejected because the proposed adjustments reflected only offshore 
cost considerations and not both onshore and offshore costs which 
were implicit in the markups and assists returned in the appraisements. 
In one instance, however, it is noted that the appraising officer did 
accept the adjustment figures proposed by plaintiff in connection with 
the 1969 costs for transferred administrative supplies, i.e., variance 
($13,603), handling ($762), and freight ($1,855). And the appraising 
officer’s reason for differentiating between the proposed adjustments 
here is lost on the court unless such action be associated with his 
calculation of the rate of profit (as an element of value) applicable to 
the 1969 devices. This rate too, like the proposed adjustments, is 
predicated upon offshore cost considerations. 

The rationale underlying the ascertainment of the rate of profit 
applicable to the 1969 devices is that 

(s)ince GSI was the only manufacturer/assembler of semicon- 
ductor devices in Curacao in 1969, its experienced profit, not 
TI’s, was the usual profit. In sum, the appraising officer was 


correct in utilizing GSI’s own profit rate in appraising the mer- 
chandise (defendant’s brief, pp. 18-19). 


The court agrees with this rationale. And the only fault which can 
be found with the appraisements here is that the same rationale should 
have been applied in connection with ascertainment of the element of 
general expenses inasmuch as both elements are paired under the 
same qualifying phrases in the statute. 

With respect to value calculations applicable to both the 1968 and 
1969 devices, the court is of the opinion that other than the place 
limitation affecting ascertainment of the elements of general expenses 
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and profit in a constructed value determination as noted, there is no 
warrant in the statute for applying the profit rate so calculated 
against only Curacao based materials, labor, and assists as contended 
for under plaintiff’s alternate claim. Unlike the situation in Control 
Data Corporation v. United States, 61 CCPA 109, C.A.D. 1132 (1974), 
which is relied upon by plaintiff, the materials, etc., at bar were not 
consigned to GSI, the assembler. They were sold to the assembler. 
And there is no showing in the record that any item was furnished 
without cost to or a charge against the assembler. 

For the reasons stated plaintiff’s motion for summary judgment is 
granted as to its claim against calculation of an element of profit 
applicable to the 1968 importations, and as to its claim against in- 
clusion of onshore cost considerations in the calculation of the element 
of general expenses applicable to the importations. And, in the interest 
of minimizing mathematical error, the parties are hereby directed to 
submit to the court proposed findings of fact and conclusions of law 
resulting from the conclusions reached herein insofar as they affect 
the appraised unit values for each device type imported as shown in 
paragraph 247 of plaintiff’s statement of material facts. 

The foregoing constitutes the decision and orders of the court. 


ERRATUM 


Customs Buuuetin No. 24, dated June 11, 1980, C.D. 4856, 
page 59, footnote No. 1, delete this line: ‘‘According, these con- 
solidated cases are dismissed as to that merchandise.” 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 


R. E. CHAsEn, 
Commissioner of Customs. 


[332-112] 


Quarterly and Annual Reports Providing Information on Color Tele- 
vision Receivers and Certain Subassemblies Thereof 


AGENCY: USS. International Trade Commission. 


ACTION: Institution of an investigation under the authority of 
section 332(b) of the Tariff Act of 1930, as amended (19 U.S.C. 
1332(b)), to establish a permanent docket for the quarterly and annual 
reports concerning color television receivers and certain subassem- 
blies thereof required by Presidential Proclamation 4769 of June 30, 
1980 (45 F.R. 45237, July 2, 1980). 


EFFECTIVE5DATE: July 1, 1980. 


FOR FURTHER INFORMATION CONTACT: Mr. William 
Fletcher or Mr. Scott Baker, Machinery and Equipment Division, 
U.S. International Trade Commission, 701 E Street NW., Washing- 
ton, D.C. 20436; telephone 202-523-0378, 202-523-0361, respec- 
tively. 

SUPPLEMENTARY INFORMATION: On May 16, 1980, the 
U.S. International Trade Commission reported to the President 
(publication 1068) the results of its investigation under section 203 (i) 
(3) of the Trade Act of 1974 (19 U.S.C. 2253 (i) (3)). The Commission 
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advised that termination of import relief in effect with respect to 
color television receivers and subassemblies thereof from Taiwan 
and Korea will have an adverse impact on the domestic industry 
producing like or directly competitive articles. 

After considering the advice of the Commission, the President 
determined that an extension of the orderly marketing agreements 
with the Coordinating Council for North American Affairs (repre- 
senting Taiwan) and the Republic of Korea, covering color television 
receivers and certain subassemblies thereof, is in the national interest. 

On June 30, 1980, the President issued Proclamation 4769 limiting, 
effective July 1, 1980, the number of color television receivers im- 
ported into the United States from Taiwan and Korea through 
June 30, 1982, unless earlier modified or terminated. 

Paragraph (8) of Presidential Proclamation 4769 directs as follows: 


(8) The USITC shall issue reports and conduct the following 
surveys with respect to the certain color television receivers, and 
subassemblies thereof the subject of this proclamation: 

(a) Quarterly. Quarterly surveys by calendar quarter to obtain 
from producers in the United States monthly data on production, 
shipments, inventories, employment, man-hours, prices, and other 
economic factors indicative of conditions in the U.S. industry. 
The initial surveys shall cover the second quarter of 1980. Sub- 
sequent surveys shall cover individual quarters with the last such 
survey covering the quarter which ends not less than 60 days 
prior to the termination of the import relief. The USITC shall 
publish the results of the surveys within 45 days after the end of 
the surveyed quarter. 

(b) Annual. Annual surveys to obtain data from producers in 
the United States by calendar quarter on profits, capacity, and 
annual data on capital expenditures and research and develop- 
ment expenditures; and to obtain from importers data by calendar 
quarter on prices, orders, and inventories. The initial surveys shall 
cover the calendar year 1980, and the results shall be published 
by March 31, 1981. The results of subsequent surveys shall be 
published by March 31 of each year thereafter so long as the 
import relief is in effect. 


By order of the Commission. 
Issued: August 12, 1980. 
KENNETH R. Mason, 
Secretary. 
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In the Matter of 
Certain ArrticHT Cast-IRON Investigation No. 337-TA-69 
STovEs 


Notice of Commission Order for Written Comments Regarding Relief, 
Bonding and the Public Interest 


AGENCY: USS. International Trade Commission. 


ACTION: Written comments on relief, bonding, and the public 
interest. 


SUMMARY: This request follows a recommended determination of 
the administrative law judge in this investigation on July 7, 1980. In 
her recommended determination the ALJ stated that the following 
respondents were in violation of section 337 of the Tariff Act of 1930 
(19 U.S.C. 1337) by reason of unfair methods of competition and 
unfair acts in the importation or sale of certain airtight cast-iron 
stoves in the United States: Hearth Craft, Hutch Manufacturing 
Co., Fireplace Distributors, International Foundries, Harbor Sales 
Co., Crane Industries, Great Eastern Trading Co. Inc., Heritage 
Stove Co., Meteor Design International Ltd., Genial Jade Industrial 
Co., Pyramid International Co. Ltd., Justin Taiwan Industrial Co. 
Ltd., Cathay Overseas Trading Co., Taiwan Active Enterprises Co. 
Ltd., Tinpin Trading Co., Nan Shang Enterprises Co. Ltd., Linmore 
Enterprise Co. Ltd., Formosa May Inc., Hermix Industries Corp., 
Firebird Hardware Inc., Lee-Lin Enterprise Co. Ltd., Yulson Indus- 
tries Co. Ltd., KFK Industrial Co. Ltd., Stratford Mfg. Co. Ltd., 
You Well Co. Ltd., Collins Co. Ltd., and Wood Heat. This notice 
requests comments on relief, bonding, and the public interest should 
the Commission determine that the above-named respondents are in 
violation of section 337. Copies of the Administrative Law Judge’s 
recommendation may be obtained by interested persons by contacting 
the office of the Secretary, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, telephone 202-523-0161. 


DATES: Complainant shall file and serve on all parties of record and 
with the Secretary to the Commission a detailed proposed Commis- 
sion action, including a proposed determination of bonding, a proposed 
remedy, and a discussion of the effects of its proposals on the public 
health and welfare, competitive conditions in the U.S. economy, the 
production of like or directly competitive articles in the United States, 
and U.S. consumers by no later than the close of business on Friday, 
August 29, 1980. The Commission’s investigative staff shall file and 
serve on all parties of record a formal report reflecting its investigation 
of public interest factors to be considered by the Commission with the 
staff’s recommendation and conclusions no later than the close of 
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business on Friday, September 5, 1980. Any other party, interested 
agency or department, public interest group, or other member of the 
public wishing to file written comments and information concerning 
the action which complainant has proposed, any available alternatives, 
and the advisability of any Commission action in light of the public 
interest considerations listed above must file those comments no later 
than the close of business on Friday, September 5, 1980. Comments 
should conform with Commission rule 201.8 (19 CFR 201.8) and should 
be addressed to Kenneth R. Mason, Secretary, U.S. International 
Trade Commission, 701 E Street NW., Washington, D.C. 20436. 


FOR FURTHER INFORMATION CONTACT: Jeffrey S. Neeley, 
Office of the General Counsel, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, telephone 202-523-0359. 


SUPPLEMENTARY INFORMATION: This investigation began 
with publication by the Commission of a notice in the Federal Register 
on July 12, 1979 (44 F.R. 40732). Twenty-five parties were named as 
respondents. By notice published in the Federal Register (44 F.R. 
58816) on October 11, 1979, the Commission named 26 additional 
respondents. A subsequent notice dated October 24, 1979 (44 F.R. 
61269), named one more respondent. In her recommended determina- 
tion of July 7, 1980, the Administrative Law Judge found that 27 
respondents had engaged in one or more unfair methods of competition 
or unfair acts in the importation or sale in the United States of cast- 
iron wood-burning or coal-burning stoves which are airtight or repre- 
sented to be airtight. All of the respondents found to be violating 
section 337 were in default. 


WRITTEN COMMENTS REQUESTED: Should the Commission 
adopt the recommendation of the Administrative Law Judge, it 
must make determinations concerning the appropriate relief and 
bonding, if any, and it must consider the public interest. These issues 
are described below. 

(a) Relief —In the event that the Commission were to find a violation 
of section 337, it would issue (1) an order which could result in the 
exclusion from entry of certain airtight cast-iron stoves into the United 
States or (2) an order which could result in requiring respondents to 
cease and desist from unfair methods of competition or unfair acts in 
the importation and sale of these airtight cast-iron stoves. Accordingly, 
the Commission is interested in what relief should be ordered, if any. 

(b) Bonding.—In the event that the Commission were to find a 
violation of section 337 and order some form of relief, that relief 
would not become final for a 60-day period during which the President 
would consider the Commission’s determination. During this period, 
the airtight cast-iron stoves would be entitled to enter the United 
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States under a bond determined by the Commission and prescribed 
by the Secretary of the Treasury. Should the Commission determine 
that a bond is unnecessary, importation could continue during this 
period. Accordingly, the Commission is interested in what bond should 
be determined, if any. 

(c) The public interest—In the event that the Commission were 
to find a violation of section 337 and order some form of relief, the 
Commission must consider the effect of that relief upon the public 
interest. Accordingly, the Commission is interested in the effect of 
any exclusion order or cease and desist order upon (1) the public 
health and welfare, (2) competitive conditions in the U.S. economy, 
(3) the production of like or directly competitive articles in the 
United States, and (4) U.S. consumers. 

(d) Request for oral argument and oral presentation.—At present, no 
oral argument is planned with respect to the recommended determina- 
tion of the presiding officer concerning whether there is a violation 
of section 337 of the Tariff Act of 1930 in this matter. Similarly, no 
oral presentation is planned with respect to the relief, bonding, and 
public interest factors set forth in section 337 (d) and (f) of the 
Tariff Act of 1930. (19 U.S.C. 1337). However, the Commission will 
consider requests for an oral argument or an oral presentation if they 
are received by the Secretary of the Commission not later than 
September 19, 1980. 

By order of the Commission. 

Issued: August 15, 1980. 

KENNETH R. Mason, 
Secretary. 


[332-73] 


Notice of Release for Public Comment of Provisionally Adopted Chapters 
of the Harmonized Commodity Description and Coding System 


AGENCY: U.S. International Trade Commission. 


ACTION: Release for public comment, pursuant to Commission 
investigation No. 332-73, under the authority of section 332(g) of the 
Tariff Act of 1930, as amended, of drafts of the following chapters of 
the Harmonized Commodity Description and Coding System as 
provisionally adopted by the Harmonized System Committee and the 
Nomenclature Committee of the Customs Cooperation Council. 

Chapter 27: Mineral fuels, mineral oils and products of their 

distillation; bituminous substances; mineral waxes. 
Chapter 31: Fertilizers. 
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Chapter 32: Tanning or dyeing extracts; tannings and their 
derivatives; dyes, pigments, and other coloring matter; paints 
and varnishes; putty and other mastics; inks. 

Chapter 38: Miscellaneous chemical products. 

Chapter 84: Nuclear reactors, boilers, machinery and mechanical 
appliances; parts thereof. 

Chapter 85: Electrical machinery and equipment; parts thereof. 

Chapter 93: Arms and ammunition; parts thereof. 

Chapter 94: Furniture; bedding, mattresses, mattress supports, 
cushions and similar stuffed furnishings; lamps and lighting 
fittings, not elsewhere specified or included; illuminated signs, 
illuminated nameplates and the like; prefabricated buildings. 

Chapter 99: Works of art, collectors’ pieces, and antiques. 


WRITTEN SUBMISSIONS: Parties wishing to submit written 
comments should do so by December 1, 1980. 


HEARING: Parties desiring the Commission to hold a hearing on 
these draft chapters of the Harmonized Code should contact the 
Secretary of the Commission by October 1, 1980, and show good cause 
for holding a hearing. 


COPIES OF DOCUMENTS: Copies of the chapters which are subject 
of this notice are available for public inspection at the offices of the 
Commission, 701 E Street NW., Washington, D.C. 20436, or at 6 


World Trade Center, New York, N.Y. 10048. The Commission will 
also send copies to interested parties upon request. 


FOR FURTHER INFORMATION CONTACT: Eugene A. Rosen- 
garden, Director, Office of Tariff Affairs, U.S. International Trade 
Commission, 701 E Street, NW., Washington, D.C. 20436, telephone 
202-523-0370. 


SUPPLEMENTARY INFORMATION: In its public notices of 
February 8, 1980 (45 F.R. 9828 of Feb. 13, 1980), and March 21, 
1980 (45 F.R. 19696 of Mar. 26, 1980), the Commission identified 59 
chapters of the Harmonized Commodity Description and Coding 
System (Harmonized System) for which texts had been provisionally 
adopted by the Harmonized System and Nomenclature Committees 
of the Customs Cooperation Council. The purpose of the above 
mentioned notices was to invite comments and views of interested 
parties with respect to the 59 chapters. 

Since the release of the March 21, 1980 notice, provisionally adopted 
tests of nine further chapters have been published by the Customs 
Cooperation Council. This notice hereby amends the previous notice 
by adding these nine new chapter texts to the list of texts released 
for public comment. 
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This notice is being issued pursuant to Commission investigation 
No. 332-73, instituted on January 31, 1975 (40 F.R. 6329), under 
section 332(g) of the Tariff Act of 1930, as amended. The investigation 
was initiated in accordance with section 608(c) of the Trade Act of 
1974, which provides, in part, that the Commission shall institute an 
investigation which would provide the basis for— 

(2) full and immediate participation by the U.S. International 
Trade Commission in the U.S. contribution to technical work 
of the Harmonized Systems [sic] Committee under the Customs 
Cooperation Council to assure the recognition of the needs of the 
U.S. business community in the development of a Harmonized 
Code reflecting sound principles of commodity identification and 
specification and modern producing aisthods and trading 
practices * * *, 

The Harmonized System is being developed by the Customs Co- 
operation Council (CCC), an 80-member international organization 
with headquarters in Brussels, as an international commodity classi- 
fication system which will be adaptable for modernized customs tariff 
nomenclature purposes and for recording, handling, and reporting 
of transactions in international trade. The Harmonized System will 
be based on, and in many respects will be an extension of, the Customs 
Cooperation Council Nomenclature (CCCN), formerly known as the 
Brussels Tariff Nomenclature (BTN). 

Currently, the technical team working under auspices of the CCC 
prepares drafts of the various chapters of the Harmonized System for 
consideration by the Harmonized System Committee, which was 
established in order to develop the code. These drafts are forwarded 
to the members and observers of the Committee for their review and 
submission of written comments. The Committee meets three times a 
year to consider these drafts and the written comments and presenta- 
tions of the various delegations. The review of a particular chapter 
or group of chapters may extend to more than one meeting. 

In its public notices of May 4, 1976 (41 F.R. 18716 of May 6, 1976), 
August 9, 1976 (41 F.R. 34370 of Aug. 13, 1976), December 20, 1976 
(41 F.R. 55948 of Dec. 23, 1976), September 1, 1977 (42 F.R. 44852 
of Sept. 7, 1977), February 7, 1978 (43 F.R. 5902 of Feb. 10, 1978), 
October 16, 1978 (43 F.R.:48723 of Oct. 19, 1978), February 14, 1979 
(44 F.R. 10435 of Feb. 20, 1979), May 16, 1979 (44 F.R. 29740 of 
May 22, 1979), September 5, 1979 (44 F.R. 53112 of Sept. 12, 1979), 
January 28, 1980 (45 F.R. 7648 of Feb. 4, 1980), February 1, 1980 
(45 F.R. 8168 of Feb. 6, 1980), May 20, 1980 (45 F.R. 36231 of May 
29, 1980), and May 23, 1980 (45 F.R. 36230 of May 29, 1980), the 
Commission identified those chapters which have been considered 
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thus far by the Harmonized System Committee, and the chapters for 
for which a technical team draft has been released. 

Following its deliberations on the draft chapters, the Harmonized 
System Committee forwards recommended texts for the chapters to 
the Nomenclature Committee. The Nomenclature Committee, which 
supervises the operations of the Convention on Nomenclature for the 
Classification of Goods in Customs Tariffs and is responsible for 
insuring international uniformity in the interpretation and application 
of the CCCN, reviews the recommended texts for the Harmonized 
System and returns the draft chapters which it has approved to the 
Harmonized System Committee. The draft chapters which have 
thusly been provisionally approved by both committees are then held 
in abeyance pending final revision sessions. It is anticipated that the 
Harmonized System Committee will begin final revision sessions 
early in 1981. 

The draft chapters released for public comment today have been 
provisionally adopted by the Harmonized System Committee and the 
Nomenclature Committee according to the above-described pro- 
cedure. As further chapters are adopted, the Commission will issue 
future notices requesting public comment. 

In 1971, the Department of the Treasury established an Interagency 
Advisory Committee on Customs Cooperation Council Matters in 
order to provide a basis for interested Federal agencies to partici- 
pate with respect to CCC matters. In order to establish and develop 
U.S. programs and policies with respect to the Harmonized System, 
the interagency committee has instituted procedures which take into 
account the provisions of section 608(c) of the Trade Act of 1974, 
which call for the Commission to contribute to the U.S. technical 
input to the Harmonized System Committee. Under these procedures 
the Commission is preparing technical comments and proposals on 
the various chapters of the Harmonized System for consideration by 
the interagency committee in the determination of U.S. proposals 
with respect to the Harmonized Code. In making proposals, the 
Commission is seeking and taking into consideration the views of 
trade and industry and other interested parties and of interested 
Government agencies. 

By order of the Commission. 

Issued: August 15, 1980. 

KENNETH R. Mason, 
Secretary. 
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Investigation No. 337-TA-67 


CrERTAIN INCLINED-FIELD ACCELERATION TUBES 


Termination of Investigation With Respect to the University of Pittsburgh 


AGENCY: US. International Trade Commission. 


ACTION: Termination of investigation No. 337-TA-67, Certain 
Inclined-Field Accleration Tubes, with respect to respondent Uni- 
versity of Pittsburgh. 

Notice is hereby given that the Commission, having on June 25, 
1980, published for comment a licensing agreement between com- 
plainant High Voltage Engineering Corp., South Bedford Street, 
Burlington, Mass., and respondent University of Pittsburgh, Pitts- 
burgh, Pa., settling complainant’s patent infringement claims against 
the university (45 F.R. 42893), and having received no comments 
thereon, hereby terminates this investigation with respect to the 
University of Pittsburgh. 


EFFECTIVE DATE: August 13, 1980. 


FOR FURTHER INFORMATION CONTACT: Louis Mastriani, 
Commission investigative attorney, 202-523-0489; or Michael Jenni- 
son, Office of the General Counsel, 202-523-0189. 


AUTHORITY: The authority for termination of a respondent is 
contained in section 337 of the Tariff Act of 1930 (19 U.S.C. 1337) 
and 19 CFR 210.51-55. 


SUPPLEMENTARY INFORMATION: Any party wishing to 
petition for reconsideration of the Commission’s action must do so 
within 14 days of service of the Commission order. Petitions must be 
in accord with section 210.56 of the Commission’s Rules of Practice 
and Procedure (19 CFR 210.56). 

Copies of the Commission’s action and order and any other public 
documents in this investigation are available to the public during 
official working hours (8:45 a.m. to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436, telephone 202-523-0161. 

Notice of the institution of this investigation was published in the 
Federal Register of June 27, 1979 (44 F.R. 32567). 

By order of the Commission. 

Issued: August 13, 1980. 

Kennetu R. Mason, 
Secretary. 
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In the Matter of 
CERTAIN APPARATUS FOR THE Con- 


TINUOUS PRODUCTION OF COPPER 
Rop 


Investigation No. 337-TA-89 


Notice of Investigation 


Notice is hereby given that a complaint was filed with the U.S. 
International Trade Commission on July 29, 1980, and amended on 
August 1, 1980, and August 5, 1980, under section 337 of the Tariff 
Act of 1930 (19 U.S.C. 1337) on behalf of Southwire Company of 
Carrollton, Ga., alleging that unfair methods and unfair acts exist in 
the importation into the United States of certain apparatus for the 
continuous production of copper rod, or in their sale, because the 
apparatus are being made in accordance with the claims of USS. 
Letters Patent 4,129,170. The complaint alleges that the effect or 
tendency of the unfair methods of competition and unfair acts is to 
destroy or substantially injure an industry, efficiently and economically 
operated, in the United States. 

Complainant requests that the Commission, after a full investigation 
has been conducted, order permanent exclusion from entry into the 
United States of the imports in question and provide all other necessary 
and proper relief. Complainant also requests that the Commission 
conduct expedited proceedings and issue a temporary exclusion order 
prohibiting entry into the United States of the imports in question. 

Having considered the complaint, the Commission on August 11, 
1980, ordered that— 

(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 
1930 (19 U.S.C. 1337(c)), an investigation be instituted to determine 
whether there is reason to believe that there is a violation and whether 
there is a violation of subsection (a) of section 337 in the unauthorized 
importation of certain apparatus for the continuous production of 
copper rod, or in their sale, by reason that such apparatus are made in 
accordance with the claims of U.S. Letters Patent 4,129,180, the effect 
or tendency of which is to destroy or substantially injure an industry, 
efficiently and economically operated, in the United States; 

(2) That for the purposes of this investigation so instituted, the 
following are hereby named as parties upon which this notice of 
investigation shall be served: 

(a) The complainant is— 
Southwire Company 


126 Fertilla Street 
Carrollton, Ga. 30119 
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(b) The respondents are the following companies alleged to be 
engaged in the unauthorized importation of such articles into the 
United States, or in their sale, and are parties upon which the 
complaint is to be served: 


Fried, Krupp G.m.b.H. 
Essen, Federal Republic of Germany 


Krupp International Inc. 
550 Mamaroneck Avenue 
Harrison, N.Y. 10528 


(c) Donald Dinan and Brooke Murdock, Unfair Import 
Investigations Division, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, shall be the Com- 
mission investigative attorneys, parties to this investigation; and 

(3) Donald K. Duvall, Chief Administrative Law Judge, US. 
International Trade Commission, shall designate the presiding officer 
who is instructed to issue a recommended determination as to 
temporary relief by September 26, 1980, and the Commission hereby 
shortens to 5 days the period for filing exceptions to the recommended 
determination and for filing alternative findings of fact and conclusions 
of law under section 210.54 of the Commission’s rules. 

The presiding officer shall also establish a schedule for oral presenta- 
tions concerning the remedy, bonding, and public interest considera- 
tions for the purpose of creating an administrative record to be 
certified to the Commission by September 26, 1980. In addition to 
appearances and oral presentations on the remedy, bonding, and 
public interest considerations, the presiding officer shall provide for a 
prehearing briefing schedule to be published in the Federal Register 
soliciting the written views of any persons interested in this phase 
of the investigation. The transcript of the oral presentations, the 
prehearing briefs, and the other written comments will comprise the 
administrative record concerning remedy, bonding, and the public 
interest factors to be certified to the Commission. The Commission 
shall issue its determination on temporary relief by October 29, 1980. 

The complaint is available for inspection by interested persons at 
the Office of the Secretary, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, and in the Commission’s 
New York Office, 6 World Trade Center, Suite 655, New York, N.Y. 
10048. 

By order of the Commission. 

Issued: August 12, 1980. 

KennetH R. Mason, 
Secretary. 
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(TA-201-44) 
CERTAIN MOTOR VEHICLES AND CERTAIN BODIES CHASSIS THEREFOR 
Notice of Receipt of Ford Motor Co. Petition 


On August 4, 1980, the Commission received a petition for import 
relief filed by the Ford Motor Co. (Ford) under section 201 of the 
Trade Act of 1974 (19 U.S.C. 2251) with respect to imports of passen- 
ger cars, light trucks, vans, and utility vehicles. In its petition Ford 
refers to the Commission’s ongoing investigation, instituted June 30, 
1980, following receipt of a petition filed by the UAW. Ford urges the 
expeditions completion of the investigation and stated its intention 
to participate in the Commission’s public hearing set to begin Octo- 
ber 8, 1980. Ford does not ask for a second investigation or a change 
in scope of the present investigation or Commission procedures 
with respect to the investigation. Ford states that it is filing its own 
petition to provide the Commission with an additional perspective on 
the nature and extent of the industry’s injury and to emphasize the 
importance of the requested relief to the domestic producers. 

Since the imported articles against which Ford requests relief are 
already the subject of an investigation, and since Ford is not seeking a 
second investigation or a change in scope of the present investigation, 
the Commission considers Ford to be a copetitioner for import relief 
in the investigation that is already underway. 

Notice of institution of the investigation and public hearings was 
published in the Federal Register of July 7, 1980 (45 F.R. 45731); 
notice of change in Commission procedures was published in the 
Federal Register of July 22, 1980 (45 F.R. 48996); and notice of the 
place of the Commission hearing was published in the Federal Register 
of August 6, 1980 (45 F.R. 52280). 

By order of the Commission. 

Issued: August 18, 1980. 

KENNETH R. Mason, 
Secretary. 


{19 CFR, Part 207] 
Advance Notice of Proposed Rulemaking 


AGENCY: US. International Trade Commission. 


ACTION: This is an advanced notice of proposed rulemaking. The 
Commission solicits suggestions from any interested persons with 
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regard to proposed amendments to part 207 of the Commission’s 
Rules of Practice and Procedure (19 CFR 207, 44 F.R. 76457). 


SUMMARY: On December 26, 1979, the Commission published 
final rules to implement the extensive changes in the U.S. counter- 
vailing duty and antidumping laws required by the Trade Agreements 
Act of 1979. These final rules set forth procedures for the conduct of 
Commission investigations under sections 303 and title VII of the 
Tariff Act of 1930 (19 U.S.C. 1303 and 1641-1677), and sections 
102-107 of the Trade Agreements Act of 1979, Public Law No. 96-39, 
93 Stat. 144. On the basis of the administrative experience with these 
rules since January 1, 1980, the Commission is considering proposing 
amendments in specific areas more fully described in the supplementary 
information portion of this notice. Prior to proposing specific amend- 
ments, the Commission is soliciting suggestions for the contents of 
proposed rules in order to take into consideration public comments 
suggesting changes in the provisions in these rules. 


DATE: Comments and suggestions concerning the proposed rule- 
making should be submitted on or before (45 days after the publica- 
tion of this notice in the Federal Register). 


ADDRESS: Comments and suggestions concerning the proposed 
rulemaking should be submitted to the Secretary, U.S. International 
Trade Commission, 701 E Street NW., Washington, D.C. 20436. 


FOR FURTHER INFORMATION CONTACT: Edward Easton, 
Office of the General Counsel, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, telephone 202-523-0379. 


SUPPLEMENTARY INFORMATION: Subpart A of part 207 
contains general rules applicable to all Commission investigations 
under section 303 and title VII of the Tariff Act and sections 102 
through 107 of the Trade Agreements Act. In addition, subpart A 
implements provisions of title X of the Trade Agreements Act which 
relate to judicial review of Commission actions. These rules concern 
definitions of key terms, the service of documents, the maintenance of 
an administrative record, maintenance and certain records of ex parte 
meetings, progress reports concerning Commission investigations, 
limited disclosure of certain confidential information under protective 
order, Commission questionnaires and subpenas, and determinations 
by an evenly divided Commission. 

Section 207.3, concerning the service of documents, requires that 
any party submitting a document for inclusion in the record of the 
investigation be served on all other parties to the investigation. 
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Commission rules do not require the filing of a certificate of service, 
however, and the Commission is considering an amendment to 
require that a certificate of service be filed for the record. 

Section 207.7, concerning the limited disclosure of certain con- 
fidential information under protective order, does not permit in-house 
counsel access to confidential information. This exclusion has been 
criticized by the law departments of many firms and by many pro- 
fessional associations. The Commission is considering an amendment 
to give access to confidential information under protective order to 
only those counsel, both in-house and retained, who do not advise 
their firm’s or their client’s operating departments and who, therefore, 
would not be in a position where knowledge of a competitor’s con- 
fidential information gained under protective order would be relevant 
to other areas of counsel’s endeavor. Under the proposed rule counsel 
seeking access to confidential information under Commission protective 
orders would have to sign a statement to this effect. 

Subpart B of part 207 provides a procedural framework for pre- 
liminary investigations under section 303 and title VII of the Tariff 
Act. These rules concern the filing of petitions, the contents of peti- 
tions, notice of initiation of preliminary investigations by the Director 
of Operations, termination of preliminary investigation by the 
Department of Commerce, submission of written statements and 
attendence at a conference, a recommendation to the Commission 
by the Director of Operations, the Commission’s determination, and 
a notice of the Commission’s preliminary determination. 

Sections 207.13 and 207.15 of these rules concern the delegation of 
the conduct of preliminary investigations to the Director of Operations. 
Section 207.16 concerns the recommendation of the Director to the 
Commission concerning the disposition of the case. Prior to their 
promulgation, these rules were critized in their proposed state. Criti- 
cisms included fears that parties would be deprived of an opportunity 
to make effective oral presentations to the agency and that the Com- 
mission would rely excessively on its staff instead of exercising its 
own judgment in making preliminary determinations. The Com- 
mission is interested in whether the public considers the delegation 
a successful practice and whether the Commission ought to continue 
the practice. 

Subpart C of part 207 provides procedures for final determinations 
in antidumping and countervailing duty investigations. These rules 
include provisions for a notice of investigation, the placing of a non- 
confidential staff report on the public record before a hearing, the 
submission of prehearing statements, appearances at and conduct of 
public hearings, posthearing submissions, the Commission deter- 





64 INTERNATIONAL TRADE COMMISSION NOTICES 


mination, factors considered by the Commission in making a deter- 
mination, the standard for the Commission’s determination, and the 
publication of a notice of the final determination. 

Section 207.22 provides criteria for the filing of prehearing state- 
ments. Another Commission rule, section 201.12(d) provides that 
“Copies of witness’ prepared statements should be filed with the Office 
of the Secretary of the Commission not less than 3 business days prior 
to the hearing * * * ” (19 CFR 201.12(d) as amended at 44 F.R. 
76476, Dec. 26, 1979.) The purpose of section 201.12(d) is to give 
Commissioners time before a hearing within which to review the 
prepared statements. The large number of investigations being con- 
ducted since January 1, 1980, has required that section 201.12(d) 
be waived in investigations currently scheduled. The waiver of the 
requirement for filing prepared testimony has led to surprise at 
several hearings when materials not given a significant treatment in 
prehearing statements were instead filed as prepared testimony. The 
policy of the Commission shall continue to be to reject prepared 
testimony which goes beyond matters raised in prehearing briefs and 
to continue to require that parties disclose the nonconfidential in- 
formation and arguments which they believe relevant to the Com- 
mission’s determination in their prehearing statements. With respect 
to the deadline for filing witnesses’ statements, however, the rule 
has been waived in most of the antidumping and countervailing duty 
investigations conducted since January 1, 1980, and this indicates 
that it may not be appropriate for these investigations. Comments 
are solicited as to whether these rules require further clarification or 
change. 

Subpart D contains rules for implementing sections 102, 103, and 
104 of the Trade Agreements Act with respect to preexisting counter- 
vailing duty orders and antidumping and countervailing duty investi- 
tions pending as of January 1, 1980, the effective date of the Trade 
Agreements Act. 

At the time the Commission promulgated regulations for this sub- 
part, the Commission did not anticipate that domestic industries 
which had successfully petitioned for countervailing duty orders 
prior to the enactment of the Trade Agreements Act might not wish to 
participate in a Commission investigation concerning material injury 
under section 104 of the Act. Inasmuch as section 104 was drafted for 
the purpose of making the enforcement of countervailing duty orders 
issued prior to January 1, 1980, which were not subject to the material 
injury requirement imposed by section 701 of the Tariff Act, con- 
sistent with orders issued after that date, the Commission has invoked 
the authority of section 704 of the Tariff Act to terminate investi- 
gations under section 104 upon the request of the original petitioner 
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to withdraw its petition. This discretion to terminate cases under 
section 704 has been applied on an ad hoc basis. The Commission is 
considering proposing a regulation to terminate section 104 investiga- 
tions similar in content to section 207.40(a) of the current rules. 

Subpart E contains rules for the termination and suspension of 
antidumping and countervailing duty investigations and investigations 
to review outstanding determinations and to reopen investigations. 

After reaching its determination in investigation No. AA1921-145A 
(Review), Electric Golf Cars from Poland (45 F.R. 39581, June 11, 
1980), the Commission decided to propose amendments to section 
207.45, the rule which implements section 751 of the Tariff Act 
which, in turn, authorizes review investigations. The Federal Register 
notice of this proposed rulemaking was published on August 14, 1980 
(45 F.R. 54086). The period for public comment on the proposed 
amendments to section 207.45 will close on September 15, 1980. 

Public comments are solicited on these matters and any other aspect 
of the conduct of antidumping and countervailing duty investigations 
by the Commission. 

By order of the Commission. 

Issued: August 18, 1980. 

KennetH R. Mason, 
Secretary. 


In the Matter of 
CERTAIN SLIDE FAsTENER STRING- 
ERS, AND MAcHINES AND Com- 
PONENTS THEREOF FOR PRODUCING 
Sucu Suipe FastENER STRINGERS 
Sack 


Investigation No. 337—TA-85 


Notice of Commission Hearing on the Presiding Officer’s Recommendation 
and on Relief, Bonding and the Public Interest, and of the Schedule 
for Filing Written Submissions 


AGENCY: U.S. International Trade Commission. 


ACTION: The scheduling of oral argument and briefing for Investi- 
gation No. 337-TA-85, Certain Slide Fastener Stringers, and Machines 
and Components Thereof for Producing Such Slide Fastener Stringers. 

Notice is hereby give that the presiding officer has filed her recom- 
mended determination of complainant’s request for a temporary 
exclusion order on July 31, 1980. She has also certified the evidentiary 
record to the Commission for its consideration. Interested persons 
may obtain copies of the presiding officer’s recommendation (and 
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all other public documents) by contacting the Office of the Secretary 
to the Commission, 701 E Street NW., Washington, D.C. 20436. 


COMMISSION HEARING: The Commission will hold a hearing 
beginning at 10 a.m., e.d.t., on August 15, 1980, in the Commission’s 
hearing room (room 331), 701 E Street NW., Washington, D.C. 
20436, for two purposes. First, the Commission will hear oral argument 
on the presiding officer’s recommendation that temporary exclusion 
order should not issue under section 337(f) of the Tariff Act of 1930, 
as amended. Second, the Commission will hear presentations concern- 
ing appropriate relief, bonding, and the public-interest factors for 
consideration in the event that the Commission determines that 
there is reason to believe that there is a violation of section 337. 
These matters will be heard on the same day in order to facilitate the 
completion of this investigation within time limits established under 
law and to minimize the burden of this hearing upon the parties. 
The procedure for each portion of the hearing follows. 


ORAL ARGUMENT: A party to the Commission’s investigation or 
an interested Federal agency wishing to present to the Commission 
an oral argument concerning the presiding officer’s recommendation 
will be limited to 20 minutes. In addition, such party or agency may 
present oral argument of up to 10 minutes on the questions of relief, 
bonding, and the public interest. The oral arguments will be held in 


this order: Complainant, respondent, interested agencies, and Com- 
mission investigative staff. The complainant may reserve up to 5 
minutes of its time for rebuttal. The issues of relief, bonding, and 
public interest are more fully described below. 


RELIEF: If the Commission finds that there is reason to believe 
that a violation of section 337 has occurred, it may issue (1) an order 
which could result in the temporary exclusion from entry of certain 
slide fastener stringers, and machines and components thereof for 
producing such slide fastener stringers into the United States or (2) 
an order which could result in requiring the respondent to cease and 
desist from alleged unfair methods of competition or unfair acts in the 
importation and sale of such slide fastener stringers, and machines 
and components thereof for producing such slide fastener stringers. 
Accordingly, the Commission is interested in what relief, if any, 
should be ordered. 


BONDING: If the Commission finds that there is reason to believe 
that a violation of section 337 has occurred and orders some form of 
relief, the President has up to 60 days to approve or disapprove the 
Commission’s report. During this period the certain slide fastener 
stringers, and machines and components thereof for producing slide 
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fastener stringers would be entitled to enter the United States under a 
bond determined by the Commission and prescribed by the Secretary 
of the Treasury. Accordingly, the Commission is interested in what 
bond, if any, should be assessed. 


PUBLIC INTEREST: If the Commission concludes that there is 
reason to believe that a violation of section 337 has occurred and 
orders some form of relief, it must consider the effect of that relief 
upon the public. Accordingly, the Commission is interested in the 
effect of any exclusion or cease and desist order upon (1) the public 
health and welfare, (2) competitive conditions in the U.S. economy, 
(3) the production of like or directly competitive articles in the United 
States, and (4) U.S. consumers. 


WRITTEN SUBMISSIONS: The Commission requests that written 
submissions of four types be filed in connection with these proceedings 
before the Commission. 

1. Briefs on the presiding officer’s recommendation.—Parties to the 
Commission’s investigation, interested agencies, and the Commission 
investigative staff are encouraged to file briefs concerning exceptions 
to the presiding officer’s recommendation. Briefs must be served by 
hand on all parties of record to the Commission’s investigation on or 
before the date they are filed with the Secretary. Statements made 
in briefs should be supported by references to the record. Persons 
with the same positions on the issues are encouraged to consolidate 
their briefs, if possible. Briefs must be filed no later than the close of 
business on August 7, 1980. Parties are encouraged to consolidate the 
filing of exceptions to the presiding officer’s recommended deter- 
mination and alternative findings of fact and conclusions of law under 
section 210.54 of the rules with this briefing requirement in order to 
eliminate duplicative filings. The filing date for such exceptions and 
alternative findings and conclusions is also August 7, 1980. 

2. Reply briefs to briefs on the presiding officer’s recommendation.— 
Parties to the Commission’s investigation, interested agencies, and 
the Commission investigative staff are encouraged to file reply briefs 
to the briefs of opposing parties concerning exceptions to the presiding 
officer’s recommendation in order to give greater focus to the issues. 
Reply briefs must be filed no later than the close of business August 12, 
1980. 

3. Posthearing briefs—Parties to the Commission’s investigation, 
interested agencies, and the Commission investigative staff may be 
asked to respond to questions in writing or to brief particular issues 
in more detail during the August 15, 1980 hearing. Such responses 
and additional briefing should be incorporated in posthearing briefs. 
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Posthearing briefs must be filed no later than the close of business 
on August 20, 1980. 

4. Requests to participate in the hearing.—Written requests to appear 
at the Commission hearing must be filed by August 12, 1980. 


ADDITIONAL INFORMATION: The original and 19 true copies 
of all briefs and written comments and any written request to partici- 
pate must be filed with the Secretary to the Commission. Any person 
desiring to discuss confidential information, or to submit a document 
(or a portion thereof) to the Commission in confidence, must request 
in camera treatment. Such request should be directed to the chairman 
of the Commission and must include a full statement of the reasons 
why the Commission should grant such treatment. Documents or 
arguments reflecting confidential information approved by the Com- 
mission for in camera treatment will be treated accordingly. All 
nonconfidential written submissions will be open to public inspection 
at the Secretary’s Office. Notice of the Commission’s investigation 
was published in the Federal Register of June 13, 1980 (45 F.R. 
40242). 

By order of the Commission. 

Issued: August 7, 1980. 

Kennetu R. Mason, 
Secretary. 


303-TA-14 (Preliminary) 
ANIMAL IDENTIFICATION TaGs FROM NEw ZEALAND 


Notice of Institution of Preliminary Countervailing Duty Investigation 
and Scheduling of Conference 


Investigation instituted—Following receipt of a petition on August 1, 
1980, filed by Y-Tex Corporation, Cody, Wyo., a domestic producer of 
plastic animal identification tags, the U.S. International Trade 
Commission on August 5, 1980, instituted a preliminary counter- 
vailing duty investigation under section 303 of the Tariff Act of 1930, 
as amended by section 103 of the Trade Agreements Act of 1979, to 
determine whether there is a reasonable indication that an industry 
in the United States is materially injured, or is threatened with 
material injury, or the establishment of an industry in the United 
States is materially retarded, by reason of allegedly subsidized imports 
from New Zealand of plastic animal identification tags provided for in 
item 666.00 of the Tariff Schedules of the United States. This in- 
vestigation will be subject to the provisions of part 207 of the Com- 
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mission’s Rules of Practice and Procedure (19 CFR 207, 44 F.R. 
76457) and, particularly, subpart B thereof, effective January 1, 1980. 

Written submissions.—Any person may submit to the Commission 
on or before August 27, 1980, a written statement of information 
pertinent to the subject matter of the investigation. A signed original 
and 19 copies of such statements must be submitted. 

Any business information which a submitter desires the Commission 
to treat as confidential shall be submitted separately and each sheet 
must be clearly marked at the top ‘Confidential business data.’ 
Confidential submissions must conform with the requirements of 
section 201.6 of the Commission’s Rules of Practice and Procedure 
(19 CFR 201.6). All the written submissions, except for confidential 
business data, will be available for public inspection. 

Conference.—The Director of Operations of the Commission has 
scheduled a conference in connection with the investigation for 
August 22, 1980, at the U.S. International Trade Commission Building, 
701 E Street NW., Washington, D.C. Parties wishing to participate 
in the conference should contact the staff investigator, Mr. William 
Schechter, 202-523-0300. It is anticipated that parties in support of 
the petition for countervailing duties and parties opposed to such 
petition will each be collectively allocated 1 hour within which to 
make an oral presentation at the conference. Further details concerning 
the conduct of the conference may be obtained from Mr. Schechter. 

Inspection of petition—The petition filed in this case is available 
for public inspection at the Office of the Secretary, U.S. International 
Trade Commission, and at the New York City office of the U.S. 
International Trade Commission located at 6 World Trade Center. 

Issued: August 8, 1980. 

KennetH R. Mason, 
Secretary. 


(19 CFR 207.45) 


Investigations to Review Outstanding Antidumping and Countervailing 
Duty Determinations and Outstanding Suspension Agreements 


AGENCY: USS. International Trade Commission. 
ACTION: Proposed rule amendments. 


SUMMARY: The proposed amendment sets forth procedures for the 
conduct of Commission investigations to review suspension agree- 
ments under sections 704 and 734 of the Tariff Act of 1930 and deter- 
minations under sections 704(h) (2), 705(b), 734(h) (2), and 735(b) of 
the Tariff Act and determinations under the Antidumping Act, 1921, 
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and the duty-free merchandise provisions of section 303(b) of the 
Tariff Act. 


DATE: Comments on the proposed sule should be submitted on or 
before (30 days after publication of this notice in the Federal Register). 


ADDRESS: Comments on the proposed rule should be submitted to 
the Secretary, U.S. International Trade Commission, 701 E Street 
NW., Washington, D.C. 20436. 


FOR FURTHER INFORMATION CONTACT: Edward Easton, 
Office of the General Counsel, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C., telephone 202—523-0379. 


SUPPLEMENTARY INFORMATION: Section 207.45 of the Com- 
mission’s Rules of Practice and Procedure implements section 751 of 
the Tariff Act. The proposed amendments to the rule set forth a new 
procedure for the Commission decision whether to review an out- 
standing antidumping or countervailing duty determination upon 
receipt of a request for such a determination. The proposed amendment 
also changes the determination of the Commission in these investiga- 
tions and investigations to review a suspension agreement accepted 
under section 704 or 734 of the Tariff Act to conform to the provisions 
of section 751 of the Tariff Act. 

Section 207.45(a)(1) makes reference to alleged changed circum- 
stances in describing the Commission’s determination in investigations 
to review a suspension agreement accepted under section 704 or 734 
of the Tariff Act. The proposed amendments would require the Com- 
mission to determine whether a request for a review of a suspension 
agreement ‘shows changed circumstances sufficient to warrant the 
review” prior to the institution of an investigation to determine 
“whether, in light of the changed circumstances, the agreement 
continues to eliminate completely the injurious effect of imports of the 
merchandise.” This sequence and the standard for the determination 
are provided for in section 751 of the Tariff Act. Accordingly, the 
Commission proposes to remove the word alleged from section 
207.45(a) (1). 

Section 207.45(a)(2) provides the standard for a Commission 
determination in investigations to review outstanding antidumping 
and countervailing duty determinations. The subsection makes 
reference to “changed circumstances * * * which indicate” that an 
industry in the United States would not be threatened or the estab- 
lishment of such an industry would not be materially retarded, if the 
countervailing duty order or antidumping order were modified or 
revoked. The linkage of changed circumstances with the threat of 
material injury or the possibility of material retardation is not pro- 
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vided for in section 751 of the Tariff Act and could possibly have a 
more restrictive effect than a standard relying only on the concepts 
of threat of material injury and the possibility of material retardation. 
Accordingly, the Commission proposes to delete the reference to 
changed circumstances in section 207.45(a) (2). 

The Commission also proposes to change the formulation of the 
material injury determination in section 207.45(a) from the threat of 
material injury or material retardation to the standard found for 
countervailing duty investigations under section 104(b) of the Trade 
Agreements Act of 1979 (19 U.S.C. 1671 note); i.e., whether an in- 
dustry in the United States would be materially injured, or would be 
threatened with material injury, or the establishment of an industry 
in the United States would be materially retarded, by reason of im- 
ports of the merchandise covered by the countervailing duty order 
or the antidumping order if the order were to be revoked. 

Section 207.45(b) provides for the procedures to be followed in 
review investigations authorized by section 751 of the Tariff Act. 
At present section 207.45(b) provides that the procedures set forth 
in subpart C of part 207, title 19, shall be applicable to investigations 
conducted under section 207.45. This section also provides that in- 
vestigations conducted under section 207.45 shall be completed within 
120 days. Inquiries have been made concerning the starting date for 
the calculation of the 120-day period. The proposed amendment of 
this subsection would have the 120-day period run from the date of 
the institution of an investigation. 

Section 207.45(b) as it is now written does not provide the bi- 
furcated procedure suggested in section 751 of the Tariff Act. Section 
751 provides that the requests for the review of suspension agreements 
or countervailing duty or antidumping determinations must show 
changed circumstances sufficient to warrant a review. Only after the 
Commission is satisfied that the showing required is sufficient is the 
institution of a review investigation called for. Section 207.45(b) 
has been redrafted to provide for this sequential, bifurcated procedure. 
In the event that the Commission finds that a request does not show 
changed circumstances sufficient to warrant a review, the Commission 
shall publish a notice to this effect in the Federal Register. This 
publication is provided for in subsection 516A(a)(1)(C) of the Tariff 
Act. 

The proposed rule reads as follows: 

Section 207.45 Investigation to reviewing outstanding 
determination. 
(a) Purpose. Upon the receipt of information concerning, or 
upon a request for a review of, a determination concerning a 
suspension agreement accepted under section 704 or 734 of the 
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act or an affirmative determination made under section 704(h) (2), 
705(b), 734(h) (2), or 735(b) of the act, or under the Antidumping 
Act or section 303(b) of the act, which shows changed circum- 
stances sufficient to warrant a review of such determination, the 
Commission shall institute an investigation to determine, as the 
case may be (1) whether, in light of the changed circumstances, 
the agreement continues to eliminate completely the injurious 
effect of imports of the merchandise; or (2) whether an industry 
in the United States would be materially injured, or would be 
threatened with material injury, or the establishment of an 
industry in the United States would be materially retarded, by 
reason of imports of the merchandise covered by the countervail- 
ing duty order or the antidumping order if the order were to be 
revoked. In the absence of good cause shown, no investigation 
under this section 207.45 shall be instituted within 24 months 
of the date of publication of the notice of the suspension or 
determination. 

(b) Procedures.—(1) Commencement of proceedings— 

(A) Upon receipt of a request—A proceeding is commenced by 
filing with the Commission the original and 19 true copies of a 
request. Requests for a review investigation may be filed by any 
person. All requests shall set forth a description of changed 
circumstances sufficient to warrant the institution of a review 
investigation by the Commission under this section. 

(B) Upon the initiative of the Commission.—Upon receipt of 
information concerning a suspension agreement accepted under 
section 704 or 734 of the act or an affirmative determination made 
under 704(h) (2), 705(b), 734(h) (2), or 735(b) of the act, which 
shows changed circumstances sufficient to warrant a review of 
such determination, the Commission shall initiate an investigation 
to review such determination. 

(2) Institution of an investigation —Within 30 days after re- 
ceipt of a request or, in exceptional circumstances, as soon after 
receipt of a request as possible, the Commission shall determine 
whether the request shows changed circumstances sufficient to 
warrant a review and, if so, shall institute an investigation. The 
investigation shall be instituted by notice published in the Federal 
Register and shall be completed within 120 days of the date of 
institution. 

If the Commission determines that a request does not show 
changed circumstances sufficient to warrant a review, the request 
will be dismissed and a notice of the dismissal shall be published 
in the Federal Register stating the reasons therefor. 
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(3) Procedures set forth in subpart C of part 207.— The pro- 
cedures set forth in sections 207.21 through 207.24 and section 
207.28 of this part shall apply to all investigations instituted 
under this section 207.45. 


By order of the Commission. 
Issued: August 7, 1980. 


KENNETH R. Mason. 
Secretary. 


In the Matter of 
CERTAIN Corn-OpERATED AUDIO 
VisuaL GAMES AND CoMPONENTS 
THEREOF 


Investigation No. 337—-TA-87 


Notice of Prehearing Conference and Hearing 


Notice is hereby given that a prehearing conference will be held in 
this case at 9 a.m. on August 25, 1980, in the Dodge Center, room 201, 
1010 Wisconsin Avenue NW., Washington, D.C., and the hearing 
will commence immediately thereafter. 


The Secretary shall publish this notice in the Federal Register. 


Issued: August 7, 1980. 
JANET D. Saxon, 
Administrative Law Judge. 


In the matter of 
Certain Arr-Ticor Cast-Iron; Investigation No. 337-TA-69 
SToves 


Notice of Termination 


Upon consideration of the presiding officer’s recommendation and 
the record in this proceeding, the Commission is ordering the termina- 
tion of Investigation No. 337-TA-69, Certain Air-Tight Cast Iron 
Stoves, with respect to three respondents, Oriental Kingsworld 
Industrial Co. Ltd., Nelson and Small Inc., and Borneo Sumatra 
Trading Co. 

The order is effective as of August 12, 1980. 

Any party wishing to petition for reconsideration of the Com- 
mission’s action must do so within 14 da ys of service of the Commission 
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order. Such petitions must be in accord with Commission rule 210.56 
(19 CFR 21056). 

Copies of the Commission’s action and order, the Commission’s 
opinion and any other public documents in this investigation are 
available to the public during official working hours (8:45 a.m. to 
5:15 p.m.) in the Office of the Secretary, U.S. International Trade 
Commission, 701 E Street NW., Washington, D.C. 20436, telephone 
202-523-0161. 

Notice of the institution of this investigation was published in the 
Federal Register of July 12, 1979 (44 F.R. 40732). 


By order of the Commission. 
Issued: August 12, 1980. 
KennetH R. Mason, 
Secretary. 


In the Matter of 
CERTAIN SPRING ASSEMBLIES 
AND CoMPONENTS THEREOF, ; Investigation No. 337-TA-88 
AND METHODS FOR Tre | 
MANUFACTURE 


Order 


Pursuant to my authority as Chief Administrative Law Judge of 
this Commission, I hereby designate Administrative Law Judge Janet 
D. Saxon as presiding officer in this investigation. 

The Secretary shall serve a copy of this order upon all parties of 
record and shall publish it in the Federal Register. 


Issued: August 14, 1980. 
Donaup K. Dvuva tt, 
Chief Administrative Law Judge. 
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Valuation decision—Continued 
Issues: 

Constructed value—costs—The court held that the resourcefulness of 
the appraising officer in reaching all aspects of cost, inclusive of inter- 
corporate and intra-company profit, with respect to the elements 
of materials and fabrication as to the imported devices, found support 
in 19 U.S.C.A. 140la(d)(1) (sec. 402(d)(1), Tariff Act of 1930, as 
amended by the Customs Simplification Act of 1956), and must be 
upheld irrespective of whether such costs originated onshore in the 
United States or offshore in the country of exportation. Texas In- 
struments Incorporated, C.D. 4867 

Constructed value—profit—An addition for profit is not mandated 
where none was in fact experienced at the level which served as criteria 
for ascertainment of the element of constructed value—in this case the 
Geophysical Service Inc., the only producer of this type of merchandise 
in the Netherlands Antilles, which assembled the imported merchan- 
dise in Curacao, and exported same to the United States. (19 U.S.C.A., 
1401a(d)(2)) Texas Instruments Incorporated, C.D. 4867 

Constructed value—related parties—In determining whether or not to 
disregard a transaction between related parties, an appraising official 
must be guided by something more than mere suspician generated by 
the relationship between the parties per se. He must possess factual 
information indicative that the amount purporting to represent a 
particular element of value ‘‘does not fairly reflect the amount usually 
reflected in sales in the market under consideration of merchandise of 
the same general class or kind as the merchandise undergoing ap- 
praisement.” 19 U.S.C.A., 140la(g)(1), Texas Instruments Incor- 
porated, C.D. 4867 

Legislative history: Senate Report No. 2560 on H.R. 6040, 84th Congress 
2d session (1956), p. 3, C.D. 4867 

Merchandise: Integrated circuits, silect transistors, and metal can transistors, 
C.D. 4867 

Value; constructed, C.D. 4867 

Words and phrases: 
Epoxy pellets, C.D. 4867 
Fabricated components, C.D. 4867 
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